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Parker's  Criminal  Reports— Vol.  5. 

PEICE   $6.00. 

Report  of  decisions  in  criminal  cases  made  at  Term,  at 
Chambers,  and  in  the  Courts  of  Oyer  and  Terminer  of  the 
State  of  New  York.     Vol.  5  just  issued. 


Howard's  Practice  Reports— 28  Volumes. 

PRICE  $126.00. 

Reports  of  cases  argued  and  determined  in  the  Supreme  Court 
and  Court  of  Appeals  of  the  State  of  New  York,  with  points 
of  practice  decided,  from  1844  to  1863.  These  reports  are 
especially  valuable  as  giving  a  connected  line  of  decisions 
under  the  Constitution  of  1846  and  Code  of  Procedure,  from 
their  adoption.  They  are  indispensable  to  the  practitioner  in 
the  State  of  New  York,  and  will  be  found  very  useful  in  the 
States  having  a  similar  Code. 

These  reports  are  published  in  monthly  numbers  of  96  pages 
each,  six  numbers  making  a  volume.  Price  $4.00  per  volume, 
in  numbers. 


Reeve's  Domestic  Relations— 3d  Edition. 

PEICE  $5.50. 

The  Law  of  Baron  and  Femme,  of  Parent  and  Child,  Guar- 
dian and  Ward,  Master  and  Servant,  and  of  the  powers  of  the 
Court  of  Chancery,  with  an  Essay  on  the  terms  Heir,  Heirs,  and 
Heirs  of  the  Body.  By  Taipiian  Reeve.  Third  edition,  with 
Notes  and  References  t,o>  English  and  American  cases,  by  Hon, 
Amasa  J.  Parker  anc\  Charles  E.  Baldwin,  Esq. 

From  Amos  Dean,  J^,  LL.  B.,  Law  Professor,  University  ofAfbamf, 

Albany,  August  gOi,  1863. 
Tlie  work  of  Judge.  liieeve  on  the  Domestic  Relations  has,  6Yer  since  Us 
first  appearance,,  b^en  regarded  as  a  standard  work  by  the  legal  profession. 


It  presents  the  matured  result  of  his  lectures  and  teachings  for  many- 
years,  in  the  old  Litchfield  Law  School.  His  object  was  to  exhibit  the 
common  law  of  England  and  such  English  statutes  as  have  been  generally 
adopted  in  this  country.  The  many  great  and  vastly  important  changes 
that  have  been  made  in  the  rights  of  married  women,  in  this  and  other 
States  by  legislation  within  the  last  fifteen  years,  have  rendered  the  earlier 
editions  of  comparatively  little  value  to  the  profession,  so  far  as  the  first 
and  most  important  relation  of  Baron  and  Femme  was  concerned.  A  new 
edition  was  therefore  imperatively  demanded,  and  this  has  been  under- 
taken and  successfully  accomplished  by  the  Hon.  Amasa  J.  Parker  and 
Charles  E.  Baldwin,  Esq.  The  former  has  had  occasion  to  render  himself 
familiar  with  the  whole  subject  by  lecturing  upon  it  annually  for  a  num- 
ber of  years  in  the  Albany  Law  School ;  while  the  latter,  a  graduate  of  that 
school,  and  a  young  lawyer  of  great  industry,  method  and  discrimination, 
was  eminently  fitted  for  the  more  laborious  part  of  the  undertaking.  The 
notes  which  these  gentlemen  have  added  have  swelled  the  volume  to  at 
least  one-third  beyond  its  original  size,  and,  to  the  legal  profession  in  this 
country,  will  constitute  its  principal  value.  The  very  copious  index  at  the 
end,  always  of  so  much  value  to  the  profession,  refers  specially  to  the  notes 
on  the  different  pages.  These  notes  thus  easily  referred  to,  will  be  found 
to  present  in  clear  and  intelligent  terms,  and  under  appropriate  heads,  all 
the  important  decisions  made  in  the  courts  of  the  several  States,  and  in 
those  of  the  United  States,  in  reference  to  these  subjects.  It  presents, 
therefore,  both  to  the  student  and  the  practicing  lawyer,  a  work  of  vast 
importance,  and  one  the  value  of  which  can  hardly  be  over-estimated. 


Gould's  Pleadings. 

A  Treatise  on  the  Principles  of  Pleadings,  in  civil  actions, 
by  James  Gould,  LL.  D. 

"  It  is  one  of  the  most  honorable,  laudable,  and  profitable  (useful)  things 
in  our  law,  to  have  the  science  of  well  Pleading,  in  actions,  real  and  per- 
sonal."—  Littleton. 

Ordine  plaaitandi  servato  servatur  et  Jus.  —  Coke. 

"  The  laws  itself  speaketh  by  good  pleading,  as  if  pleading  were  the  living 
•voice  of  the  laws  itself."  —  lb. 

Fourth  edition,  with  notes  adapted  to  the  New  York  Code 
of  Procedure,  by  George  Gould,  one  of  the  Justices  of  the 
Supreme  Court  of  the  State  of  New  York.     Price  $4.50. 

"  Gould's  Pleadings  is  a  legal  classic  of  the  highest  order,  and  has  placed 
its  author  among  the  best  legal  writers  of  the  age."  —  Marmn's  Legal 
Bibliography. 

"  The  great  desideratum,  an  elementary  and  philosophical  treatise  of 
Pleading,  seems  to  have  been  accomplished  by  Judge  Gould.  The  remark. 
of  Sargent  Stephens,  that  '  Pleadings  wTien  properly  understood  and  appre- 
ciated, appears  to  be  an  instrument  so  well  adapted  to  the  ends  of  distributive 
justice,  so  dmple  and  striking  in  its  fundamental  principles,  so  ingenious 
and  elaborate  in  its  details,  as  fairly  to  he  entitled  to  the  character  of  a  fine 
judicial  invention.'  This  needs  no  other  confirmation,  than  the  production 
of  our  countryman,  whose  work  builds  up,  on  the  established  elementary 
principles  of  science,  a  consistent,  rational  and  practical  system.  We 
should  be  pleased  to  see  Judge  Gould's  work  in  the  hands  of  every  student." 
Hoffman's  Legal  Studies. 


From  Hon.  Ira  Harris. 

Albany,  May  13, 1861. 

Dear  Sir  —  I  have  examined  with,  some  attention  your  new  edition  of 
"  Gould's  Pleadings,"  with  the  notes  and  references  to  the  Code  of  this 
State.  I  have  long  regarded  the  Treatise  itself  as  one  of  the  hest,  if  not 
the  very  best  work  on  that  subject  which  has  ever  been  published.  I 
know  of  no  other  writer  who  has  with  equal  clearness  and  accuracy 
arranged  and  stated  the  principles  of  Pleading.  And  as  these  principles 
under  all  systems  of  pleading  are  substantially  the  same,  the  work  has 
lost  none  of  its  value  by  the  adoption  of  the  New  York  Code. 

The  notes  of  the  present  edition,  prepared  by  a  son  of  the  distinguished 
author,  himself  now  an  eminent  judge  in  this  State,  show  with  great 
brevity  and  distinctness  what  changes  in  this  department  of  the  law  have 
been  effected  by  the  New  York  Code,  and  wherever  that  Code  has  been 
adopted,  must  add  greatly  to  the  value  of  the  work.  I  am  glad,  therefore, 
to  see  this  standard  book  reproduced  in  this  useful  farm. 

Yours,  with  respect, 

•William  QotrLU,  Esq.  lEA  HARRIS. 


Willard  on  Real  Estate  and  Conveyancing. 

PRICE  $6.00. 

A  Treatise  of  the  La\y  of  Real  Estate  and  of  the  mode  of 
alienation  thereof,  with  an  appendix  of  Forms  of  Conveyancing, 
and  notes,  adapted  to  the  Law  of  the  State  of  New  York,  by- 
John  Willard,  LL.  D.,  late  one  of  the  Justices  of  the  Supreme 
Court  of  the  State  of  N"ew  York,  and  author  of  a  Treatise  on 
Equity  Jurisprudence,  and  a  Treatise  on  the  Law  of  Executors, 
Administrators  and  Guardians. 

TABLE  OF  CONTENTS: 
Part  First.     Of  the  Law  of  Real  Estate. 
Chap.  1.  Of  tennre,  and  of  the  persona    Chap.  4.  Of  estates  upon  condition, 
capable  of  holding  and  con-  5.  Of  the  law  of  mortgages, 

veying  lands.  6.  Of  estates  in  expectancy. 

2.  Of  real  estate,  its  nature,  qual-  7.  Of  estates  with  respect  to  a 

ity  and  quantitv  of  interest.  several  and  joint  ownership. 

3.  Of  estates  less  than  freehold.  8.  Of  incorporeal  hereditaments. 

Part  Second.     Of  Equitable  Estates. 
Chap    1.  Of  use  and  trusts.  Chap.  3.  Of  marriage  settlements. 

2.  Of  powers.  4.  Of  merger. 

Part  Third.     Of  the  Mode  of  Alienalion  of  Real  Property. 
Chap    1.  Of  title  to  things  real.  Chap.  8.  Of  ahenation  of  real  property 

2    Of  title  by  descent.  through  the  exercise  of  the 

3.  Of  tlie  rules  of  descent.  right  of  eminent  domain. 

4.  Of  title  by  pnrchase.  9.  Of  alienation  of  real  estate,  by 

5  Of  the  alienation  of  real  estate  devise. 

by  the  voluntary  act  of  the  10.  Of  the  construction  of  devises. 

■partKes  inter  vivos.  11.  Of     abstracts;      examination 

6  Of  the  several  kinds  of  deeds  thereof;    searching   for   in- 

known  to  the  law.  cumbrances    and    preparing 

7.  Of  alienation  of  real  estate  by  the  conveyance,  and  at  whose 

the  order  or  permission  of  some  expense, 

tribunal  or  public  officer.  Appendix  of  forms. 


From  Amoa  Bean,  Esq.,  LL.  D.,  Law  Professor,  University  of  Albany, 

Albany,  July  6, 1861 
William  Gould,  Esq., 

Dear  Sir  —  Having  examined  with  some  care  the  recent  work  of  Judge 
Willard  on  Real  Estate  and  Conveyancing,  I  beg  leave  to  say,  that  in  my 
judgment  it  is  a  worli  eminently  fitted  to  meet  the  wants  pi  the  profession, 
so  far  as  relates  to  the  law  of  Beal  Estate.  It  is  a  work  admirably 
arranged,  clearly  methodized,  and  developed  upon  a  plan  at  once  easily 
comprehensible  by  the  student,  and  of  ready  reference  by  the  lawyer. 
While  it  avoids  the  ostentatious  display  of  learning  which  too  often  in 
modern  works  swells  the  size  of  a  volume  by  foot  notes  containing  refer- 
ences to  numerous  cases  upon  a  single  point,  thus  confusing  and  perplex- 
ing, without  leading  to  any  clearness  of  result.  Judge  Willard  has 
judiciously  placed  his  references  in  immediate  connection  with  the  legal 
principles  they  are  designed  to  illustrate  and  apply ;  and  while  tiiese  are 
suflBciently  ample  for  every  want  of  the  profession,  they  do  not  by  their 
number  oppress,  confuse,  and  waste  time  by  a  worse  than  usless  examina- 
tion of  cases  having  little  or  no  reference  to  the  point  under  investigation. 
It  is  be  hoped  that  in  this  respect,  his  example  may  be  followed  by  other 
elementary  writers.  The  saving  of  time  and  useless  labor,  thus  accom- 
plished, is  no  small  object  to  the  legal  profession. 

This  is  a  work  of  immense  practical  value,  especially  to  the  legal  pro- 
fession of  this  State.  It  embraces  all  the  important  topics  connected  with 
the  law  of  real  estate.  The  great  changes  from  the  common  law  made  in 
this  species  of  property  by  the  Revised  Statutes,  which  went  into  effect  in 
1830,  and  the  construction  put  upon  many  of  the  most  important  provis- 
ions by  decisions  of  the  courts  since  that  time,  render  a  complete  and 
exhaustive  work  on  that  subject,  at  the  present  time,  very  desirable.  The 
fact  that  most  of  the  litigation  relating  to  real  estate  is  a  proceeding  in 
rem,  settling  forever,,  by  its  result,  the  right  to  the  thing  itself,  gives  an 
importance  to  all  successful  attempts  to  give  the  law  of  that  species  of 
property,  which  does  not  attach  to  matters'  of  a  mere  personal  nature. 

Very  respectfully  yours, 

AMOS  DEAN. 


McCall's  Clerk's  Assistant— 2d  Revised  Edition. 

PBICB  3.50. 

The  Clerk's  Assistant,  containing  a  large  variety  of  legal 
forms  and  instruments,  adapted  not  only  to  county  and  town 
officers,  but  to  the  wants  of  professional  and  business  men 
throughout  the  United  States,  having  particular  reference  to 
the  Middle,  Eastern  and  Western  States,  by  Henry  S.  McCall, 
Counselor-at-Law. 

From  the  Albany  Evening  Journal. 
The  object  of  this  work  is  to  supply  a  demand  which  has  long  existed, 
that  of  a  complete  book  of  forms,  adapted  to  the  late  changes  in  our 
statutes.  It  is  arranged  alphabetically  as  to  subjects,  and  the  full  and 
complete  index  is  so  admirably  arranged,  that  any  particular  form  can  be 
instantly  turned  to.  For  the  use  of  business  men,  such  a  work  is  invalu- 
able, as  the  varied  Forms  of  Leases,  Bills,  Bonds,  Contracts,  Assignments, 
Deeds,  Mortgages,  Powers  of  Attorney,  are  here  already  drawn  to  his  hand' 
and  the  merest  tyro,  with  such  a  work,  will  be  able  without  the  assistance 
of  a  lawyer,  to  prepare  the  varied  papers  he  may  require.  For  the  magis- 
trate, the  chapters  on  Justices'  Courts,  Lunatics,  Town  Officers,  Strays, 
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Pensions  and  Poor  Laws,  contain  an  amount  of  information  and  instruc- 
tion, such  as  can  be  found  in  no  other  work.  The  care  and  attentipn  with 
which  the  work  has  been  prepared,  gives  assurance  tliat  tlie  worlt  will  be 
found  of  great  value  to  those  engaged  in  any  business,  mercantile  or  pro- 
fessional. 

From  Isaac  Edwards,  Counselor-at-La%o  and  author  of  Edwards  on  Bail- 
ments and  Edwards  on  Bills  and  Promissory  notes. 

Albany,  Nov.  26,  1860. 
I  have  examined  McCall's  Clerk's  Assistant  with  considerable  care.  It 
is  comprehensive,  happily  arranged,  and  complete  in  all  its  details,  just 
such  a  ready  handbook  as  every  professional  man  finds  more  convenient 
than  any  other,  and  every  business  man  must  have.  And  it  greatly 
enhances  the  value  of  the  book  to  know,  as  every  one  may  be  assured, 
that  the  preliminary  instructions,  as  well  as  the  precedents  given,  have 
been  carefully  prepared  by  a  competent  and  skillful  hand,  and  may,  there- 
fore, be  relied  upon  as  furnishing  not  only  a  form,  but  also  a  reliable  guide 
in  the  transaction  of  business. 

ISAAC  EDWARDS. 


Willard  on  Executors. 

PEICE  $5.00. 

A  Treatise  on  the  Law  of  Executors,  Administrators  and 
Guardians,  and  of  the  remedies  by  and  against  them,  in  Surro- 
gates' Courts  of  the  State  of  New  York;  together  with  an 
account  of  the  Jurisdiction  and  Practice  of  those  Courts,  in  the 
Admeasurement  of  Dower,  by  John  Willard,  LL.  D.,  late  one 
of  the  Justices  of  the  Supreme  Court  of  the  State  of  New 
York,  and  author  of  a  Treatise  on  Equity  Jurisprudence. 

CONTENTS. 

Part  Piiist,     Of  the  Court  having'  original  jurisdiction  in  the  State  of  New 
Vork  in  matters  testamentary  and  of  intestacy . 

Part  Second.     Of  the  original  and  exclusive  jurisdiction  of  the  Surrogate's 
Courts-;  and  herein  of  the  appointment  of  executors  and  administrators . 

Chap.  1.  Of  wills,  their  origin,  nature    Chap.  8.  Of  special,  limited  temporary 
and  incidents.  admiuietrators  and  collectors. 

2.  Of  making,  revoking  and  re-  9.  Of  the  effect  of  probate  and 

publishing  wills ;  and  herein  letters    of   administration    as 

of  the  persons  capable  of  mak-  long  as  they  are  in  force;  of 

ing  a  will  or  codicil.  the  revocation  of  them,  and 

3.  Of   the  form  and  manner  of  of  the  consequences  thereof. 

making  a  will  and  codicil.  10.  Of  the  inventory. 

4.  Of  the  revocation  of  wills.  11.  Of   the  payment  of   the  per- 

5.  Of  the  appointment  of  execu-  sonal  charges,  and  the  order 

tors ;  their  acceptance,  refusal  of  paying  the  other  liabilities 

and  renunciation  of  the  office.  of  the  estate. 

6.  Of  probate,  and  of  the  proof  12.  Of   the  rights  and    duties    of 

and  recording  of  wills  of  real  executors  and  administrators 

estate.  with  respect  to  the  payment 

7.  Of  administration,  and  the  ap-  of     the    debts    of    the    de 

pointment  of  administrators. 


Part  Third.    Of  subjects  cognisable  in  Surrogates'  Courts  of  which  they  have 
not  exclusive  jurisdiction ;  and  herein  of  various  statutory  proceedings  in  those 
courts. 
Chap.  1.  Of  proceedings  by  executors  or  Chap.  3.  Of  legacies,  theirdiiferent kinds 
administrators    on   their  own  and   incidents,    and   the  con- 

application  before    the  surro-  stmction  thereof, 

gate,    to    obtain  authority   to  4.  Of  the   payment   of  legacies; 

mortgage,  lease  or  sell  the  real  and  herein  of  the  payment  of 

estate  of  the  deceased  for  the  the  residue  and  of  distributive 

payment  of  debts.  shares. 

2.  Of  proceedings  against  execu-  5.  Of  enforcing  the   payment  of 

tors  or  administrators  to  cause  legacy     and    of    distributive 

an  application  to  be  made  to  shares  in  surrogates'    courts; 

the  surrogate  for  an  order  to  and  herein  of  compelling  and 

lease,  mortgage,    or  sell   the  rendering  final  accounts, 

real  estate  of  the  deceased  for  6.  Of  guardian  and  ward, 

the  payment  of  his  debts.  7.  Of  admeasurement  of   dower. 

Appendix  of  forms. 


MeClellan's  Executor's  Guide. 

PRICE  $1.75. 

The  Executor's  Guide :  A  Complete  Manual  for  Executors, 
Administrators  and  Guardians,  -with  a  full  exposition  of  their 
rights,  privileges,  duties  and  liabilities,  and  of  the  rights  of 
Widows  in  the  Personal  Estate  and  to  Dower,  with  Forms,  by- 
Robert  H.  McClellan,  Counselor-at-Law,  and  late  Surrogate, 
Rensselaer  county. 

RECOMMENDATIONS. 
From,  G.  A.  Waidron,  Esq.,  Surrogate  of  Baratoga  Gounty. 

Suebogatb'b  OpricB,  ) 

Watekfokd,  July  16th,  1863. ) 
R.  H.  McClellan,  Esq.  : 

Dear  Sir — I  have  with  great  satisfaction  perused  and  examined  your 
Treatise  or  Guide  for  Executors,  Administrators,  &c.,  and  unhesitatingly 
pronounce  it  the  most  perfect  and  concise  work,  for  the  purpose  evidently 
intended,  that  I  have  yet  seen  or  examined.  It  will  be  of  great  practical 
benefit,  and  its  simplicity  will  commend  it  to  every  person  having  duties 
to  perform  relative  to  the  subjects  upon  which  it  treats.  Everybody  hav- 
ing charge  of  the  estates  of  deceased  persons  or  of  minors,  should  have  a 
copy.  Yours,  respectfully, 

C.  A.  WALDEON. 


McCall's  Constable's  Guide. 

PBICB  $1.75. 

The  Constable's  Guide :  Being  a  concise  Treatise  on  the 
Powers  and  duties  of  Constables  in  the  State  of  New  York. 
To  which  is  added  an  Appendix,  containing  most  of  the  practi- 
cal Forms  necessary  to  be  used  by  them  in  their  several  duties. 
By  H.  S.  McCall,  Counselor-at-Law. 

BECOMMENDATIONS. 
Wrom  Son.  George  Wolford,  Judge,  Albany  Gounty. 

Albany,  June  3,  1863. 
William  Gould,  Esq. : 

Dear  Sir  —  I  have  just  completed  an  examination  of  the  Constable's 
Guide,  an  admirable  little  treatise  on  the  powers  and  duties  of  constables 
in  this  State,  by  H.  S.  McCaU,  Counselor-at-Law. 


This  work  comprises  all  the  provisions  of  the  Eevised  Statutes  and  the 
acts  of  the  Legislature  relating  to  the  powers  and  duties  of  constahles, 
togetlier  with  the  decisions  of  our  courts  construing  the  statutes,  and 
detailing  and  explaining  the  numerous  and  delicate  powers  and  duties  of 
those  officers. 

While  the  subjects  discussed  are  exhausted,  the  law  is  clearly  and  con- 
cisely presented.  Among  the  peculiar  merits  of  the  work  are  the  methodi- 
cal arrangement  of  subjects,  an  appendix  of  useful  and  instructive  forms, 
and  an  excellent  index,  so  indispens^,ble  to  the  utility  of  every  law  book. 
A  work  of  this  character  has  been  m.uch  needed  by  the  profession,  and  by 
officers  and  others  having  business  relations  with  our  courts  ;  and  let  me 
congratulate  you  upon  the  success  with  which,  in  my  opinion,  the  efforts 
of  Mr.  McCail  and  yourself  have  been  crowned,  in  fully  supplying  this 
want.  I  am  very  truly  yours, 

GEORGE  WOLFOED. 


Street's  New  York  Council  of  Revision. 
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A  learned  and  liberal  profession  wiU  award  to  this  valuable  work  the 
patronage  it  so  eminently  deserves. 

I  am,  dear  sir,  with  great  respect,  yours  truly, 

CHARLES  O'CONOB. 
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PEEFACE  TO  THE  FOURTH  EDITION. 


This  edition  is  prepared,  in  compliance  with  numerous 
requests  from  the  profession,  for  the  purpose  of  pointing  out 
some,  of  the  many,  changes  in  pleading,  that  have  been  made 
by  the  New  York  Code  of  Procedure;  as  well  as  for  the 
purpose  of  calling  the  attention  of  students  of  the  law  to 
those  principles  of  the  science,  which  must  ever  continue  to 
be  the  foundation  of  all  legal  knowledge.  No  extent  of 
revision,  or  '  reform,'  will  ever  make  untrue  the  maxim,  that 
'  the  law  is  unknown  to  him,  who  knoweth  not  the  reason 
thereof 

As  the  notes  are  intended  to  be  made  plain  to  students; — 
(and  are  thereby  conformed  to  the  purpose  of  the  treatise ;) — 
they  state  some  things,  which  to  members  of  the  bar  may 
seem  too  plain  to  be  noted;  and,  in  some  instances,  repetition 
of  a  principle  is  used  to  enforce  its  value,  or  to  insure  obser- 
vation : — Since  there  is  but  too  much  reason  to  fear,  that 
those  who  now  begin  the  study  of  the  law,  are  in  danger  of 
supposing  that,  as  we  have  so  many  statute  provisions, — (aim- 
ing to  codify,  or  to  change,  the  common  law,) — they  contain 
all  that  need  be  known ;  and  that,  with  a  copy  of  the  Code, 
one  is  armed  at  all  points. 

Without  assuming  any  great  responsibility,  it  may  be 
suggested  that,  when  the  attempt  is  made  to  let  down  any 
species  of  learning,  to  the  level  of  every  '  common  under- 
standing,'— ^untrained  by  the  labor  of  study  j — the  result  is 
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but  too  likely  to  show  that  what  is  proposed  as  simple,  has 
only  the  simplicity  of  poverty ; — a  simplicity  which  has  no 
power  to  exist,  without  assistance  from  the  system  it  derides. 
Law  made  easy  is  not  the  law  that  will  stand  the  test  of  prac. 
tice ;  and  the  mere  reading  of  statutes  never  yet  made  any 
man  a  lawyer.* 

When  a  profession  distinguished  for  its  learning,  is  called 
upon  to  surrender  its  natural  prerogative  of  explaining  its 
own  terms,  and  understanding  its  own  rules ; — and  to  throw 
the  accumulated  treasures  of  its  knowledge, — the  lore  of 
centuries, — into  the  crucible  of  a,  popular  assembly;  there  to 
be  reduced,  and  adulterated,  till  there  should  come  forth  a 
compound  intended  to  make  '  every  man  his  own '  lawyer ; 
there  cannot  be  expected  to  result  any  system : — The  inten- 
tion of  the  whole  undertaking  is  to  break  down,  not  build  up. 
To  such  a  course,  there  may  be  specially  applied  what  a 
scholar  and  a  lawyer  has  said,  with  a  general  application 
to  educated  men: — "If  the  blind  lead  the  blind,  we  are 
informed  what  will  be  the  consequence.  But  no  one  has 
ventured  to  predict  the  '  hideous  ruin  and  combustion '  that 
would  ensue,  should  the  blind  undertake  to  lead  those  who 
see,  and  should  those  who  see  accept  the  guidance." 

Any  work,  that  would  expose  the  error  of  commencing  the 
study  of  the  law  at  the  wrong  end,  (as  well  as  upon  an  erro- 
neous system,)  by  going  over  an  undigested  compound  of 


*  Oonrta  of  high  standing  do  not  always  consider  Codes  to  be  the  embodiment  of 
true  progress ;  or  that  '  wisdom  will  die '  with  those  who  make  them.  The  Supreme 
Court  of  the  United  States,  (20  How.  U.  S.  Kep.  524-5)  says  of  common-law  pleading, 
— "this  system,  matured  by  the  wisdom  of  ages;  founded  on  principles  of  truth  and 
reason ;  has  been  ruthlessly  abolished,  in  many  of  our  states,  who  have  rashly  substi- 
tuted in  its  place  the  suggestions  of  those,  who  invent  new  Codei!,  and  systems  tif 
pleading,  to  order.  But  this  attempt  to  abolish  all  species,  and  establish  a  single 
genus,  is  found  to  be  beyond  the  power  of  legislative  omnipotence.  The  result  of 
these  experiments,  so  far  as  they  have  come  to  our  knowledge,  has  been  to  destroy  the 
certainty  and  simplicity  of  all  pleadings."  And,  by  way  of  ipiistrating  the)  absurdities, 
into  which  such  a  course  had  actually  led,  the  court  names  a  case,  in  which,  (at  the  end 
of  a  chaos  of,  so-called,  pleadings,)  the  jiiry  gave  a  verdict  for  $1,200,  and  th*  court 
rendered  judgment  for  four  negroes ! 
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nnexplained  rules  and  arbitrary  regulations  of  '  procedure ; 
instead  of  seeking  to  draw  from  tlie  original  fountains  of 
legal  principle; — any  work,  that  would  insist  on  the  truth, 
(stated  in  the  first  preface  to  this  treatise,)  that  '  even  the 
most  simple  of  the  judicial  remedies,  which  the  law  affords,  and 
without  which  it  would  be,  practically,  a  dead  letter,  cannot  be 
obtained  without  the  aid  of  pleading;'  and  that,  for  any  plead- 
ing, the  rules  of  common-law  pleading  must  be  known ; — any 
such  work  would  be  a  great  benefit  not  merely  to  lawyers, 
but  to  their  clients. 

How  far  such  ends  may  be  attained,  by  a  new  edition  of  a 
work, — strictly  scientific, — in  explanation  of  those  rules, 
remains  to  be  seen. 

In  the  way  of  notes  on  the  test  generally,  little  has  been 
attempted,  because  little  was  deemed  desirable.  At  any 
rate,  the  editor  has  not  ventured  to  mar,  what  few  could 
improve ;  and  what  he  certainly  has  not  the  vanity  to  sup- 
pose that  he  could.  Such  comments  upon  principles  as  he 
has  made,  are  meant  rather  to  note  the  importance  of  the 
text,  than  to  add  to,  or  modify  it. 

Nor  has  he  attempted  to  collate,  or  even  refer  to,  the 
various  particular  changes  in  pleading,  which  different  states 
may  have  made,  from  time  to  time,  by  their  statutes.  That 
work  would  be  one  of  great  labor,  without  any  proportionate 
benefit ;  and  it  would  too  much  increase  the  size  of  the  book. 
Yet  the  very  radical  changes,  made  in  New  York  by  the 
Code,  seemed  to  call  for  special  notice; — (the  more  so,  as 
other  states  have  followed  the  example,  to  a  greater  or  less 
extent ;) — although  those  enactments,  in  much  of  their  scope, 
are  yet  to  receive  judicial  construction,  before  their  true, 
practical,  effect  can  be  stated  with  any  approach  to  definite- 
ness  or  precision. 

GEO:  GOULD. 

Troy,  N.  Y.,  Sept.,  1860. 
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It  is  probably  known  to  most  of  those,  into  wliose  hands 
the  following  Treatise  is  most  likely  to  fall,  that  I  have,  for 
many  years,  been  employed  in  the  instruction  of  Law-Stu- 
dents, by  a  course  of  Lectures,  embracing  all  the  principal 
titles  of  the  common  law.  The  work,  here  presented,  con- 
tains, with  some  additions,  the  substance  of  my  lectures  on 
Pleading.  This,  and  the  several  other  titles,  I  have  digested, 
upon  one  uniform  plan,  with  a  view,  originally,  to  the  possi- 
ble future  publication  of  some,  or  most  of  them.  But  the 
further  prosecution  of  this  purpose  will  probably  depend,  in 
in  a  great  measure,  upon  the  degree  of  countenance,  which, 
may  be  shown,  by  the  Profession,  to  the  present  publication. 
It  may  be  proper,  however,  to  suggest,  in  this  connexion, 
that  though  my  digests  of  all  the  other  titles  have  been 
formed  upon  precisely  the  same  general  flan,  as  that  of 
pleading;  yet  the  latter  far  exceeds,  in  length,  any  of  the 
others.  No  other  single  title,  in  the  whole  number,  will  pro- 
bably extend  to  more  than  half  the  length  of  the  present ; 
and  most  of  them  will  not  occupy,  singly,  even  one-third  of 
the  space  devoted  to  the  present  work. 

The  limits  of  the  present  Treatise  have  been  thus  extended, 
chiefly  by  the  frequent  and  copious  reasonings  and  illustra- 
tions, which  have  been  deemed  necessary  to  the  elucidation 
and  vindication  of  rules  of  pleading,  and  which  that  title 
more  eminently  requires,  than  almost  any  other  in  the  law. 
To  those  of  the  Profession,  who  are  already  well  versed  in 
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the  science  of  pleading,  many  of  these  reasonings  and  illus- 
trations may  probably  appear  superfluous :  But  such  are 
requested  to  consider,  that  the  digest,  from  which  the  work, 
in  its  present  form,  has  been  prepared,  was  originally  made 
for  the  instruction  of  Students  at  Law,  to  whose  use  the 
Treatise  is  meant  to  be  especially  adapted;  and  that  the 
entire  work  is  intended  to  be  as  elementary,  as  if  it  had  been 
designed  exclusively  for  that  class  of  readers. 

The  title  of  Pleading  has  been  selected  for  present  publi- 
cation, for  several  reasons,  not  necessary  to  be  detailed ;  but 
principally,  because  it  is  deemed  to  be  the  most  instructive, 
and  therefore  the  most  important  single  title  in  the  law,  and 
yet  is  less  thoroughly  understood,  in  general,  than  almost  any 
other.  The  relative  importance  of  pleading  among  the  sev- 
'  eral  titles  of  the  common  law,  has  been  fully  attested,  by  the 
most  distinguished  and  authoritative  names,  which  adorn  the 
list  of  common-law  jurists.  Lord  Coke,  in  particular,  among 
his  other  and  frequent  commendations  of  the  science  of  plead- 
ing, has  characterized  it,  as  "  the  truest  guide  to  the  knowl- 
edge of  the  common  law' — as  '  the  Key,  that  opens  its  inmost 
recess,  and  an  Bxpositok,  that  discloses  and  explains  the 
most  abtruse  parts  of  it.'  This  pre-eminence  it  owes,  not 
solely  to  the  intrinsic  value  of  its  own  exact  and  logical 
principles,  but  also,  and  in  no  small  degree,  to  the  fact,  that 
the  principles  of  pleading  are  necessarily  and  closely  inter- 
woven, both  in  theory  and  practice,  with  those  of  every  other 
title  of  the  law.  I  say,  '  necessarily'  interwoven,  because 
even  the  most  simple  of  the  judicial  remedies,  which  the  law 
affords,  and  without  which  it  would  be,  practically,  a  dead 
letter,  cannot  be  obtained,  without  the  aid  of  pleading.  And 
it  has  been  well  remarked  by  an  intelligent  judge,  that  if 
the  practice  of  special  pleading  were  entirely  banished  from 
courts  of  justice  ;  the  science  of  pleading  would  still  be  the 
most  instructive  branch  of  the  common  law. 

The   question   will,  however,   naturally   present   itself — 
What  can  be  the  probable  utility  of  a  new  original  work  on 
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Pleading,  while  so  many  others,  on  the  same  subject,  are 
already  in  the  hands  of  the  Profession?  On  this  point  I 
cannot,  perhaps,  better  explain  my  own  views,  than  by  merely 
stating  the  object  of  the  present  Treatise,  which — to  express 
it  in  few  words — is  simply  to  render  the  doctrines  of  Plead- 
ing more  intelligible,  and  more  easy  of  attainment,  than  many 
have  supposed  them  to  be,  by  showing  them  to  be  reasonable: 
In  other  words,  by  exhibiting  them,  not  as  a  compilation  of 
positive  rules;  but  as  a  system  of  consistent  and  rational  prin- 
ciples, adapted,  with  the  utmost  precision,  to  the  adminis- 
tration of  justice,  according  to  uniform  rules  or,  (which  is 
the  same  thing,)  according  to  law.  How  far  I  may  have 
advanced  towards  the  attainment  of  this  object,  it  is  for 
others  to  decide.  But  I  shall  not,  I  trust,  be  deemed  invid- 
ious or  presumptuous,  in  venturing  to  remark,  that  most  of 
our  digests  and  treatises,  on  the  title  of  pleading,  are  useful, 
rather  as  manuals,  or  books  of  reference,  for  the  practitioner, 
than  as  works  of  instruction  in  the  science  of  pleading.  The 
same  remark  may,  indeed,  be  extended  to  almost  all  our 
modern  and  most  popular  treatises,  upon  the  various  other 
titles  of  the  common  law.  For  while  every  other  science  is 
taught,  by  a  detailed  explication  of  its  principles,  the  doc- 
trines of  the  common  law  are  usually  exhibited,  in  our  legal 
treatises,  as  if  they  were  the  insulated  enactments  oi  positive 
law — without  reference  to  the  reasons  on  which  they  rest. 
And  thus  the  common  law  is  presented  in  most  of  our  books, 
rather  as  an  art,  than  a  science;  and  the  acquisition  of  it 
made  to  depend,  more  upon  the  mechanical  strength  of  the 
reader's  memory,  than  upon  the  exercise  of  his  understanding. 
But  it  has  been  left  on  record,  by  the  highest  legal  authority, 
that  'the  law  is  unknown  to  him,  who  knoweth  not  the 
REASON  thereof.'  An  axiom,  which  cannot  fail  to  command 
the  assent  of  every  intelligent  mind. 

As  the  English  system  of  pleading  is,  in  general,  the  basis 
of  that  of  our  country;  the  former  has,  in  the  following 
Treatise,  been  followed  exclusively,  without  regard  to  any 
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peculiarities  in  the  latter,  excepting  a  very  few  references  to 
those,  which  exist  in  the  law  of  my  native  State. 

Knowing  well  the  fate,  which  usually  and  justly  attends 
the  apologies  of  authors,  for  the  imperfections  of  their  pub- 
lished works,  I  abstain  from  offering  any,  for  those  of  the 
following  Treatise.  That  it  will  be  found,  in  many  respects 
imperfect,  I  have  not  the  vanity  to  doubt.  But  with  all  its 
defects  and  errors — whatever  they  may  be — ^I  submit  it  to 
the  judgment  of  the  profession. 

JAMES  GOULD. 

Litchfield,  {Conn.)  Jan.,  1832. 
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CHAPTER  I. 

OF  PLEADING   IN   GENERAL. 

NATURE    OF   PLEADING. 

Section  1.  Pleadings  are  the  mutual  altercations 
of  the  parties  to  a  suit,  expressed  in  legal  form,  and 
in  civil  actions  reduced  to  writing,  (a)  In  a  more 
limited  sense,  however,  '  the  pleadings '  {in  the  plural) 
comprehend  only  those  allegations,  or  altercations, 
which  are  subsequent  to  the  count,  or  declaration,  (b) 
In  England,  these  altercations  were  anciently  oral ; 
having  been  offered,  viva  voce,  by  the  respective  par- 
ties or  their  counsel,  in  open  court ;  as  is  still,  gene- 
rally done,  in  the  pleadings  on  the  part  of  the  defend- 
ant, or  prisoner  in  criminal  prosecutions.  And  hence 
it  is,  that  in  the  Norman  language,  in  which  most  of 
the  ancient  books  of  the  English  law  are  written,  the 
pleadings  are  frequently  denominated  the  parol  (c) : 
Though  for  centuries  past,  all  pleadings,  in  civil 
actions,  have  been  required  to  be  written.  In  some 
instances,  however,  the  term  parol  is  still  used  to 
denote  the  entire  pleadings  in  a  cause :  As  when  in 
an  action,  brought  against  an  infant  heir,  on  an  obli- 
gation of  his  ancestor's,  he  prays  that  the  parol  may 
demur;  i.  e.  that  the  pleadings  may  be  stayed,  till  he 
shall  attain  full  age.  (d) 

Sec.  2.     The  mutual  altercations,  which  constitute 

(ffl)  Com.  Dig.  Pleader,  A.    3  Black.  Com.  293. 
(J)  Com.  Dig.  Pleader,  A.    Eeg.  PI.  2.  54.    Lawes'  PI.  1. 
(c)  Ibid.    Lawes'  PL  App.  80-4.    Bac.  Abr.  Amendment,  &o.  A. 
Id)  3  Black.  Com.  300.    4  East,  485. 
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the  pleadings  in  civil  actions,  consist  of  those  formal 
allegations  and  denials,  which  are  offered,  on  one 
sidfe,  for  the  purpose  of  maintaining  the  suit,  and  on 
the  other,  for  the  purpose  of  defeating  it;  and  which, 
generally  speaking,  are  predicated  only  of  matters 
of  fact. 

Sec  3.  For  pleading  is,  practically  nothing  more 
than  affirming  or  denying,  in  a  formal  and  orderly 
manner,  those  facts,  which  constitute  the  ground  of 
the  plaintiff's- demand,  and  of  the  defendant's  de- 
fence, (e)  Pleading,  therefore,  consists  merely  in 
alleging  matter  of  fact,  or  in  denying  what  is  alleged 
as  such  by  the  adverse  party. 

Sec.  4.  But  in  the  theory,  or  science  of  pleading, 
the  averment  of  facts,  on  either  side,  always  presup- 
poses some  principle,  or  rule  of  law,  applicable  to  the 
facts  alleged ;  and  which  when  taken  in  connexion 
with  those  facts,  is  claimed,  by  the  party  pleading 
them  to  operate  in  his  own  favor.  For  all  rights  of 
action,  and  all  special  defences,  result  from  matter  of 
fact  and  matter  of  law  combined.  And  hence,  in 
every  declaration,  and  in  all  special  pleading,  some 
legal  proposition  (i.  e.  some  proposition  consisting  ol 
matter  of  laiu),  though  not  in  general  expressed  in 
terms,  by  the  pleader,  (because  the  Court  is  supposed 
judicially  to  know  it,)  is  always,  and  necessarily, 
implied,  or — ^to  use  the  language  of  grammarians — 
understood. 

Sec.  5.  For  it  would  be  obviously  to  no  purpose, 
for  either  party  to  state  facts,  of  which  no  principle 
of  law  could  be  predicated  in  his  favor.     Indeed,  all 

(e)  Bao.  Abr.  Pleas,  <^e.  Inirod.     3  T.  E.  159.     Doug.  159. 
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that  a  party  submits  to  the  court,  by  alleging  facts,  is 
their  legal  operation  :  And  for  the  purpose  of  decid- 
ing what  their  operation  in  law  is,  the  rule  of  law, 
in  virtue  of  which  the  pleader  claims  the  matter  of 
fact  alleged  by  himself,  to  be  in  his  favor,  must 
always  be  tacitly  supplied,  orN understood,  (i) 

Sec.  6.  By  contemplating  'the  subject  in  this 
point  of  view,   we  are  enabled   to   apprehend  the 

(i)  In  view  of  the  sentence,  (in  the  original  preface,) — that,  were 
the  practice  of  special  pleading  entirely  banished  from  courts  of 
justice,  the  science  of  pleading  would  still  be  the  most  instructive 
branch  of  the  common  law ; — it  would  be  well  for  the  New  York 
student  to  observe,  that  though  the  Code  has  done  its  best  to  '  ban- 
ish the  practice'  of  any  pleading  from  our  courts ;  it  is  still  desir- 
able to  know  what  pleading  is.  If  those,  who  assume  to  present 
papers  to  our  courts,  would  but  learn  that  no  fads  are  to  bo  alleged, 
except  such  as  have  some  '  legal  operation'  on  the  case  ;  and  would, 
to  that  learning,  add  but  enough  more  to  know  that  such  legal  opera- 
tion is  not  aided  by  matters  either  of  evidence,  or  of  argument ; — 
and  that  the  law  itself,  (by  its  courts,)  undertakes  to  supply  the  in- 
ference;— we  should  see  fewer  statements  containing  no  cause  of 
action :  And  those,  which  contain  good  cause,  would  comply  with 
section  142  of  the  Code,  and  be  'plain  and  concise.' 

Indeed,  it  would  seem  that,  if  our  courts  would  rigorously  insist 
■upon  a  professional  interpretation  of  the  Code,  a  knowledge  of  the 
rules  of  common-law  pleading  would,  now,  be  if  possible  more  neces- 
sary than  it  formerly  was  ;  when  with  well  settled /orwi  before  him, 
any  one  could  get  a  cause  at  issue.  Whereas,  with  no  forms,  if  our 
courts  would,  in  practice,  discourage  the  vague  and  loose  general 
denial;  and  encourage  accurate  averments,  and  specific  denials ;  a 
good  pleader  would  soon  be  rewarded  by  his  success ;  and  all  would 
be  made  to  feel  the  need  of  some  degree  of  knowledge.  But  if  the 
practice  of  the  courts  be,  (as  it  unfortunately  has  in  some  cases 
been,)  to  try  to  put  into  shape  that,  which  is  '  without  form  and 
void;'  and  to  allow  to  stand  for  pleading  that,  which  can,  hy 
amendment,  he  made  to  mean  something  ;  it  may  be  questioned 
whether  the  state  of  chaos  will  ever  be  penetrated  by  legal  light. 
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striking  propriety  and  full  import  of  Lord  Mansfield's 
remark,  that  'the  substantial  rules  of  pleading  are 
founded  in  strong  sense,  and  the  soundest  and  closest 
logic'  (/)  For  those  rules,  when  considered  in  their 
proper  connexions  and  dependencies,  will  be  found 
to  involve  a  connected,  methodized  body  of  princi- 
ples, constituting  a  complete  and  coherent  system  of 
legal  logic :  A  system,  artificial  indeed  in  its  form 
and  structure  ;  but  admirably  adapted  to  the  impor- 
tant ends  of  simplicity,  uniformity  and  certainty,  in  the 
modes  of  administering  justice,  (ii) 

Sec.  7.  For  the  purpose  of  explaining  and  illus- 
trating this  view  of  the  subject,  we  may  observe,  that 
all  pleading  is  essentially  a  logical  process.  And  by 
analyzing  a  good  declaration,  or  any  good  special 
pleading,  if  we  take  into  view,  with  what  is  expressed, 
what  is  necessarily  supposed  or  implied ;  we  shall 
find  in  it  the  elements  of  a  good  syllogism :  All  good 
pleading  being  in  substance  a  syllogistic  process; 
though  abridged  in  form,  like  some  of  the  syllogisms 
of  the  schools :  So  that  not  only  every  good  decla- 
ration, but  all  good  special  pleading  on  either  side, 
in  each  successive  stage  of  the  pleadings,  is  essen- 
tially a  good  syllogism. 

Sec.  8.  Thus  in  an  action,  brought  for  a  trespass 
committed  upon  land,  the  declaration  may  be  pre- 

(/)  1  Burr.  319. 

(ii)  Another  step  towards  system, — (under  any  form  of  practice) 
— is  here  set  forth.  And  from  it,  the  student  should  learn  to  be 
cautious  and  careful ;  and  to  state  no  fact,  that  is  not  necessary  to 
the  making  up  of  his  own  logical  minor  premiss.  (See  the  next 
two  sections.) 
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sented  in  the  following  form :  'Against  him,  who 
has  forcibly  entered  upon  my  land,  I  have  a  right 
by  law,  to  recover  damages:  The  defendant  has 
forcibly  entered  upon  my  land :  Therefore,  against 
him  I  have  a  right,  by  law,  to  recover  damages.'  In 
the  example  here  given,  the  first  or  major  proposi- 
tion asserts  the  legal  principle,  on  which  the  plaintiff 
founds  his  claim :  The  second,  or  minor,  alleges  the 
matter  of  fact,  to  which  that  principle  is  to  be  applied, 
in  the  particular  case:  The  conclusion  is  the  legal 
inference,  resulting  from  the  law  and  fact  together,  as 
they  appear  in  the  premises.  And  the  judgment  of 
the  court,  (if  for  the  plaintiff,)  is  a  re-affirmance  of 
this  conclusion  (g),  together  with  an  award,  or  sentence 
of  recovery  in  pursuance  of  it. 

Sec.  9.  In  the  case  now  stated,  the  plaintiff's 
alleged  right  of  recovery  may  be  contested,  by  a 
denial  of  either  of  the  three  propositions,  which  con- 
stitute his  declaration.  And  as  the  denial  of  either 
of  them  is,  in  effect,  a  complete  denial  of  the  plain- 
tiff's whole  claim,  the  defendant  is  not  allowed, 
(by  the  rules  of  the  common  law,)  to  deny  more 
than  one  of  them.  For  if  he  can  successfully  deny 
any  one  of  them ;  he  will,  by  so  doing,  attain  every 
object,  which  he  could  have  proposed  in  denying 
them  all. 

Sec.  10.  If,  then,  the  defendant  would  deny  the 
major,  or  first  proposition  above  stated,  which  con- 
sists of  matter  of  law,  he  must  do  it,  by  tendering 
what  is  called  an  issue  in  law — which  is  merely  a 


{g)  3  Black.  Com.  896. 
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technical  denial  of  some  legal  proposition,  or  sup- 
posed rule  of  law.  The  minor  or  second  proposition 
in  the  declaration — as  it  consists  only  of  matter  of 
fact — must  be  denied,  if  at  all,  by  what  the  law 
denominates  an  issue  in  fact;  or,  more  strictly  speak- 
ing, by  tendering  an  issue  in  fact — ^which  is  the  legal 
mode  of  denying  by  plea,  what  has  been  alleged,  as 
matter  of  fact,  on  the  other  side,  (h)  But  assuming 
the  major  to  be  correct  in  principle,  and  the  minor 
true  in  point  of  fact,  (upon  which  supposition  neither 
of  them  can  be  successfully  denied) ;  the  conclusion 
must  inevitably  follow,  unless  the  defendant  can  repel 
it,  by  alleging  some  new  matter,  (i.  e.  some  distinct 
collateral  fact)  which  is  inconsistent  with  it,  and 
which  therefore  by  consequence  implies  a  denial  of  it: 
There  being  no  form  of  direct  negation,  in  which  the 
conclusion  can  be  distinctly  answered. 

Sec.  11.  Let  it  be  supposed,  then  that  in  the  case 
just  stated  by  way  of  example,  the  plaintiff's  premi- 
ses are  both  undeniable ;  but  that  he  has  released  his 
cause  of  action  to  the  defendant,  and  that  the  release 
is  the  particular  fact,  or  new  matter,  upon  which  the 
defendant  relies,  for  defeating  the  suit.  Under  these 
circumstances,  the  defendant's  plea,  or  defence,  if 
reduced  to  a  syllogistic  form,  will  stand  thus:  "If 
he,  upon  whose  land  I  have  forcibly  entered,  releases 
to  me  his  right  of  action  for  such  entry;  he  has 
thenceforth  no  right  by  law  to  recover  damages  for 
it,  against  me.  But  the  plaintiff  has  released  to  me 
his  right  of  action,  for  my  entry  upon  his  land: 


(A)  3  Black.  Com.  396. 
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Therefore  he  has,  by  law,  no  right  to  recover  dama- 
ges for  that  cause,  against  me."  (iii)  a - 

Sec.  12.  To  this  defence  the  plaintiff  has  now, 
in  his  turn,  a  right  to  reply,  by  denying  either  of  the 
three  propositions,  advanced  by  the  defendant.  But 
if  he  admits  both  of  the  defendant's  premises ;  or  if, 
as  we  are  now  assuming,  he  cannot  successfully  deny 
either  of  them ;  his  suit  must  of  course  fail,  unless  he 
can  destroy  the  defendant's  conclusion,  by  some  new 
matter  of  fact  which  will  be,  in  legal  effect,  a  denial 
of  it. 

Sec.  13.  For  the  purpose  then  of  carrying  this 
process  one  stage  further,  let  us  suppose  that  the 
release,  pleaded  by  the  defendant,  was  extorted  from 
the  plaintiff  by  duress ;  and  that  this  fact  is  the  new 
matter,  by  which  the  plaintiff  proposes  to  overthrow 
the  defendant's  conclusion.  The  plaintiff's  reply 
may,  upon  this  state  of  facts,  be  resolved  into  the 
following  syllogism: — "A  release  extorted  from  me, 
by  duress,  does  not  in  law  destroy  any  pre-existing 
right  of  mine,  to  recover  damages :     But  the  release, 

(iii)  Noting  these  last  two  sections,  let  the  pleader,  in  any  given 
case,  make  up  his  own  mind,  whether  to  deny  the  major,  or  the 
minor,  premiss ;  i.  e.  whether  to  tender  an  issue  on  the  fact,  or  on 
the  law.  He  will  thus,  analyze  the  whole  declaration,  (complaint,) 
and,  understanding  it,  will  be  able  to  answer  it  understandingly. 
And,  if  he  elect  to  deny  the  tninor  premiss,  he  will  deny  those  facts 
which  have  a  legal  operation ; — and  those  only.  If  he  is  to  set 
up  new  matter,  he  will  aver  only  such  as,  itself,  has  a  legal  opera- 
tion. And  there  is  no  danger  that  he,  who  can  rightly  read  his 
opponent's  syllogism:  and  can  construct  an  answering  syllogism  out 
of  his  own  side  of  the  case ;  will  ever  mate  any  other  than  a  clear 
and  simple  answer.  He  will  know  what  he  wishes  to  say ;  and  he 
will  sav  it. 
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pleaded  by  the  defendant,  was  extorted  from  me  by- 
duress  :  Therefore,  that  release  does  not  destroy  my 
right  by  law  to  recover  damages  against  him." 

Sec.  14,  It  is  now  necessary  for  the  defendant,  if 
he  persists  in  denying  the  plaintiff's  claim,  to  contest 
this  reply ;  and  this  he  may  do,  by  denying  either  of 
the  three  propositions,  of  which  it  consists.  But 
assuming,  as  in  the  preceding  stages  of  this  illustra- 
tion, that  neither  of  the  premises  can  be  safely  denied, 
the  consequence  must  be,  that  the  plaintiff  will  pre- 
vail unless  the  defendant  can,  on  his  part,  allege  some 
further  new  matter,  which  may  destroy  the  plaintiff's 
conclusion.  And  the  pleading  of  such  new  matter,  of 
whatever  facts  it  may  consist,  will  contain  the  ele- 
ments of  another  syllogism — which  the  plaintiff  will 
be  at  liberty  to  answer,  by  another  still;  and  the 
same  syllogistic  process  may  be  repeated,  by  the  par- 
ties, alternately  as  long  as  there  remains  new  matter 
to  be  alleged  on  either  side. 

Sec.  15.  For,  that  both  parties  may  respectively 
have  the  full  benefit  of  pleading  whatever  the  nature 
and  exigencies  of  the  case,  on  their  respective  sides, 
may  require,  it  is  obvious  that  each  must  be  at  liberty 
to  answer  the  allegations  made  against  himself,  by 
denying,  at  his  election,  either  of  the  three  propo- 
sitions contained  in  those  allegations :  In  other  words, 
each  party  must  be  at  liberty  .to  deny  whatever  he 
considers  as  false,  either  in  law,  fact  or  inference,  in 
his  adversary's  pleading.  Each  party,  therefore,  has 
a  right  to  allege  new  matter,  in  any  stage  of  the  plead- 
ings, as  long  as  he  has  occasion  to  answer  new  mat- 
ter— ^i.  e.  as  long  as  such  matter  is  alleged  against 
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him.  And  thus  the  right  of  electing  between  the 
three  regular  modes  of  meeting  his  adversary's  alle- 
gations, is  continued  to  each  party,  until  one  of  the 
premises  in  the  pleading  on  one  side,  is  directly  denied 
on  the  other;  or  (to  substitute  legal,  for  scholastic 
language,)  until  the  pleadings  terminate  in  the  tender 
of  a  proper  issue,  in  law  or  in  fact. 

Sec.  16.  An  issue,  of  either  kind,  precludes  the 
allegation  of  further  new  matter  on  either  side  and 
thus  regularly  closes  the  pleadings,  (i)  For  before 
any  issue  can  be  tendered,  both  parties  will  neces- 
sarily have  an  opportunity  to  allege  whatever  the 
nature  of  the  case,  on  either  side,  may  require.  And 
as  the  whole  controversy,  which  is  the  subject-matter 
of  the  pleadings,  is  by  the  issue,  reduced  to  some  one 
point  of  fact  or  law;  no  necessary  or  useful  purpose 
can  be  attained,  by  carrying  the  pleadings  further. 
For  the  question,  upon  which  the  contest  depends,  is 
now  distinctly  presented  by  the  issue,  and  ripe  for 
determination.  And  it  only  remains  for  the  court, 
or  the  jury,  to  decide  the  point  in  issue,  and  for  the 
former  to  render  judgment.  If  the  issue  be  taken 
upon  matter  of  law,  it  is  to  be  determined  by  the 
court — if  upon  matter  of  fact,  it  is  in  general,  though 
not  universally,  to  be  tried  by  the  jury :  It  being  the 
province  of  the  former  to  decide  questions  of  law, 
and  of  the  latter,  ordinarily,  to  ascertain  matters  of 
fact,  (k)  And  the  issue,  whether  in  law  or  fact,  being 
decided,  the  judgment  of  the  court,  which  is  merely 
the  sentence  of  the  law  (/),  deduced  from  the  facts 

(i)  Co.  Litt.  126  a.    3.  Black.  Com.  314. 

(A:)  8  Black.  Com.  315.  (0  It-  396. 
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ascertained,  must  follow  in  favor  of  that  party  who 
appears,  from  the  whole  record,  entitled  to  it.  (iv) 

Sec.  17.  From  this  very  general  outline,  it  will 
be  apparent  that  all  pleading  is  a  logical  process. 
And  the  great  object  of  the  process  is  to  facilitate 
the  administration  of  justice,  by  simplifying  the 
grounds  of  controversy,  and  ultimately  narrowing 
down  the  contest  to  a  single  and  direct  affirmative 
and  negative — ^i.  e.  to  some  definite  point  of  law  or 
fact,  affirmed  on  one  side,  and  denied  on  the  other. 

Sec.  18.  By  special  pleading,  is  meant  the  allega- 
tion of  special  or  new  matter,  as  distinguished  from  a 
direct  denial  of  matter  previously  alleged  on  the 
opposite  side. 

Sec.  19.  The  matter  oi  fact,  which,  in  the  pre- 
ceding illustration,  constitutes  the  subject  of  the 
minor  proposition,  is,  in  the  established  forms  of 
pleading,  always  expressly  alleged :  Since  the  facts, 
upon  which  the  complaint  or  defence  is  founded,  are 
supposed  to  be  unknown  to  the  judges.  The  conclu- 
sion, or  third  proposition,  in  the  syllogistic  process, 
is  also  expressed,  in  the  existing  mode  of  pleading, 
either  by  the  demand,  which  the  plaintiff  makes  of 
damages,  debt,  or  other  thing,  on  the  one  hand,  or  by 

(iv)  Although,  except  in  the  case  of  a  denial, — (and  that  not  a 
general  one,) — we,  in  New  York,  have  now  no  such  thing  as  an  issue  ; 
and  we  go  to  trial,  many  times,  with  hardly  the  tender  of  an  issue : 
— still,  a  lawyer  who  knows  what  an  issue  is;  and  who  knows,  logi' 
cally,  what  facts  are  issuable, — as  having  a  legal  operation ;  will  be 
able  to  sift  the  opposite  pleading,  and  to  come  to  trial  prepared  to 
contest  what  requires  contesting,  and  only  that.  And  even  though 
there  be  a  number  of  distinct  issues,  he  will,  on  each,  concentrate 
his  attention  on  the  point  involved. 
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defendant's  prayer  of  judgment  against  the  plaintiff,  on 
the  other.  For  it  cannot  appear,  from  facts  stated 
alone,  what  benefit  the  pleader  proposes  to  claim  from 
them ;  and  he  can,  therefore,  derive  from  them  no 
advantage  which  he  does  not  claim  from  them,  in  his 
pleading,  (v) 

Sec.  20.  But  as  has  been  already  suggested  (m), 
the  principle,  or  rule  of  law,  of  which  we  have  repre- 
sented the  major  proposition  to  consist,  (and  which, 
according  to  ancient  usage,  was,  in  certain  cases  al- 
ways recited,  or  formally  alleged  by  the  pleader)  (ra), 
is  now,  in  general,  not  actually  expressed  in  the  plead- 
ings, in  any  form.  For  the  judges,  whose  province 
it  is  to  decide  upon  the  legal  sufficiency  of  all  plead- 
ings, are  presumed  to  know  judicially,  what  the  law, 
upon  any  given  or  alleged  state  of  facts,  is :  And  the 
nature  of  the  facts,  actually  alleged  on  either  side, 
taken  in  connexion  with  the  demand  laid  in  the  de- 
claration, and  with  the  prayer  of  judgment,  in  the  sub- 
sequent pleadings,  will,  in  every  case,  and  with  per- 
fect certainty,  indicate  the  supposed  rule  of  law  upon 
which  the  pleader  relies,  as  his  major  proposition. 

(m)  Ante,  §  4.  (m)  Post.  Chap.  2. 

(v)  The  principles,  stated  in  this  section,  are  the  basis  of  the  de- 
cision under  the  N.  Y.  Code,  (Drake  agt.  Cockroft,  10  How.  Pr. 
Rep.  377;)  that  an  answer  which,  without  denying  any  fact  stated 
in  the  complaint,  merely  says  that  '  the  defendant  denies  that  the 
plaintiff  is  entitled  to  the  sum  of  money  demanded  in  this  action,  or 
any  part  thereof,'  —will  be  struck  out  on  motion ;  and  judgment 
will  be  rendered  for  the  plaintiff,  if  such  be  the  only  answer.  This 
is  because,  the  premises  of  the  complaint  not  being  denied,  the  con- 
clusion is  a  necessary  legal  inference  :  And  the  denial  being  of  that, 
is  a  hare,  legal  falsehood, — to  be  struck  out  as  sham. 
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And  in  this  manner,  that  proposition,  though  not 
expressed  in  terms,  is  necessarily  understood  and 
tacitly  supplied. 

Sec.  21.  Thus,  in  the  exaniple  already  given,  of 
a  declaration  in  trespass,  the  plaintiff,  in  alleging  that 
the  defendant  has  forcibly  entered  upon  his  land,  and 
demanding  damages  for  that  cause,  assumes  and 
tacitly  asserts  the  general  principle,  that  he,  upon 
whose  land  such  an  entry  has  been  made,  has  a  right 
by  law  to  recover  damages  against  him  who  made  it. 
For  unless  that  principle  of  law  were  tacitly  supplied, 
or  presupposed,  the  averment  of  the  defendant's  entry, 
and  the  demand  of  damages,  which  follows  it  in  the 
declaration,  would  be  altogether  unmeaning  and  nu- 
gatory :  Since  no  right  of  action  could  result  from 
the  defendant's  act,  if  no  such  legal  principle  existed. 
— ^And  this  principle,  or  the  proposition  which  would 
express  it,  is  as  clearly  indicated  by  the  matter  of 
fact  alleged,  and  the  demand  made  in  the  declaration, 
and  may  therefore  be  as  easily  apprehended  and  ap- 
plied, as  if  it  had  been,  expressly  and  formally  stated. 

Sec.  22.  The  object,  thus  far  proposed,  has  been 
to  exhibit  a  general  analysis  of  the  law  of  pleading, 
considered  as  a  science,  or  system  of  principles.  And 
though  the  scholastic  terms  and  fornis,  which  have 
been  introduced  for  this  purpose,  are  unknown  in  the 
established  language  and  practice  of  pleading ;  yet 
the  essential  properties  and  the  results  of  the  preced- 
ing syllogistic  process,  though  differently  expressed, 
are  in  effect  the  same  as  those  of  the  less  scholastic 
modes  of  pleading,  adopted  by  the  common  law. 

Sec.  23.    Thus,  an  issue  in  law  which,  in  the 
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foregoing  analysis  is  called  a  denial  of  the  major  pro- 
position of  the  adverse  party,  is  described  in  legal 
language,  as  an  admission  of  the  facts  alleged  by  that 
party,  but  a  denial  of  their  legal  operation  in  his  favor. 
These  different  terms  however  express,  in  effect,  one 
and  the  same  thing — or  rather,  the  operation  thus 
differently  described,  is  essentially  one  and  the  same. 

Sec.  24.  Thus  also,  the  new,  or  special  matter, 
which  in  the  foregoing  analysis  is  called  a  denial  of 
the  adverse  party's  conclusion,  is,  in  legal  language, 
denominated  matter  of  avoidance — i.  e.  matter  which, 
admitting  both  of  the  other  party's  premises,  avoids 
or  repels,  in  the  particular  case  in  question,  the  con- 
sequence, or  inference,  which  would  otherwise  result 
from  them.  And  that  inference  is,  universally,  the 
syllogistic  conclusion  in  the  adverse  party's  pleading, 
if  his  pleading  be  reduced  to  a  syllogism.  It  is  there- 
fore manifest,  that  matter  of  avoidance,  and  matter 
which,  in  the  syllogistic  formula,  goes  in  denial  of 
the  adverse  party's  conclusion,  are  in  substance  one 
and  the  same  thing. 

Sec.  25.  In  concluding  this  introductory  chapter, 
it  may  be  proper  to  observe,  that  the  forms  of  scho- 
lastic logic,  employed  in  the  preceding  pages,  have 
been  introduced  for  the  purpose  of  resolving  the  law 
of  pleading  into  its  constituent  principles  :  A  process 
which  has  been  deemed  conducive  to  a  correct  and 
systematic  exhibition  of  the  original  and  essential 
nature  of  all  pleading.  And  as  those  forms  are  more 
simple,  and  exact,  than  any  other  mode  of  analysis, 
of  which  the  subject  would  admit ;  they  have  been, 
of  course,  thought  better  adapted  than  any  other  to 
the  end  proposed. 


CHAPTER  II. 

OF  THE  GENERAL  DIVISIONS  OP  PLEADING. 


THE    WRIT. 


Section  1.  Under  this  tead  it  may  be  premised 
that  the  original  writ,  which  forms  the  first  stage  of  a 
suit  at  law,  and  is  the  foundation  of  all  the  subsequent 
proceedings  in  it,  is  no  part  of  the  pleadings ;  since 
it  does  not  consist  of  the  allegations,  and  is  not  the 
act,  of  either  party;  but  is  a  mandatory  precept  (1), 
issued  by  the  authority,  and  in  the  name  of  the  sove- 
reign or  the  state,  for  the  purpose  of  compelling  the 
appearance  of  the  defendant  before  the  court,  to  which 
it  is  returnable,  that  he  may  there  make  answer  to 
plaintiff's  complaint,  (a)  The  general  nature  of  the 
plaintiff's  demand  is,  indeed,  mentioned  in  the  writ — 
that  the  defendant  may  know,  before  he  appears  in 
court,  to  what  kind  of  complaint  he  is  required  to 
answer  ;  but  the  particular  cause  of  action — -the  spe- 
cific wrong  or  breach  of  contract  complained  of — does 
not  appear  until  the  declaration  is  filed,  (b)  (2)     But 

(a)  3  Black.  Com.  273.     1  Tidd,  93. 

(h)  Bac.  Abr.  Actions  in  Gen.  C.     1  Tidd,  96. 

(1)  In  England,  the  writ  is  directed  only  to  the  sheriff  of  the 
county,  in  which  the  cause  of  action  is  alleged  to  have  arisen :  In 
the  practice  of  some  of  the  American  states,  it  is  directed  to  either 
of  several  ministers  of  the  law — as  the  sheriff,  his  deputy,  or  a 
constable. 

(2)  It  will  be  perceived  that  all  civil  suits  are  supposed  in  the 
text,  to  be  commenced  by  original  writ.    In  the  modem  practice 
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though  the  writ  is  no  part  of  the  pleadings,  it  may, 
for  various  causes,  be  excepted  to  and  destroyed,  by 
pleading :  As  for  the  want  of  any  legal  requisite,  or 
in  general,  for  any  irregularity,  informality  or  mis- 
take. 

Sec.  2.  The  suit  commences,  from  the  issuing  of 
the  original  writ ;  and  if  the  writ  bears  a  fictitious 
date,  the  true  time  of  its  issuing  may  be  proved, 
whenever  the  time  is  material,  and  the  ends  of  jus- 
tice require  that  the  time  of  its  actually  issuing  be 
shown,  (c)  (i) 

Sec.  3.     The  pleadings,  in  a  civil  suit,  commence 

(c)  2  Burr.  962-6.  Cowp.  454.  3  Black.  Com.  273,  285.  7 
T.  K.  4.     1  Wils.  147. 

of  the  courts  of  Westminster,  however,  there  are  modes  of  commen- 
cing actions  without  an  original  writ.  But  a  delineation  of  the  dif- 
ferent means  of  instituting  suits  belongs  to  the  title  of  Practice. 

(i)  Under  the  New  York  Code,  the  summons  answers  the  pur- 
pose of  the  writ ;  the  suit  being  by  it  commenced ; — and  by  its 
service  the  court  has  jurisdiction  of  the  person  of  the  defendant. 
{Code  §  139.) — The  time  of  suit  commenced  is  however,  not  that  of 
the  issuing,  but  that  of  the  service,  of  the  summons;  {Code  §  127) 
which  is,  of  course,  to  be  proved,  whenever  it  is  material  to  show 
the  time  of  commencing  the  s-uit. 

The  true  purport  of  the  summons  should  also  be  understood ; 
both  in  its  office,  and  in  its  effect :  Since,  though  the  provisions  of 
the  Code  {^  128,  129)  are  general  and  indefinite,  the  summons 
characterizes  the  suit;  and  the  subsequent  pleadings  must  not  Da?-y 
from  it.  And  our  practice  is  not  without  instances,  where  a  party 
fails  of  attaining  the  remedy  to  which  his  case  would  entitle  him,  by 
reason  of  defects  in  the  summons.  It  is,  (as  the  writ  was,)  the  foun- 
dation of  ail  the  pleadings  ;  and  the  superstructure  must  be  upon  it : 
And  a  complaint,  showing  a  cause  of  action  which  does  not  call  for 
the  relief  asked  in  the  summons,  would  be  fatally  defective ;  (see 
post,  chap,  iv,  note  viii,)  and  on  motion  would  be  struck  out. 
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with  the  declaration,  or  count  (c) :  The  -word  plea,  (pla- 
citum)  being  a  generic,  or  collective  term,  comprehend- 
ing all  the  allegations,  made  on  either  side,  in  the  va- 
rious stages  of  pleading  (d)  ;  though  in  a  more  limited 
and  appropriate  sense,  the  term  plea,  in  the  singular, 
is  used  to  denote  the  first  plea,  or  answer  made  by  the 
defendant,  to  the  declaration  or  the  writ,  (e) 

Sec.  4.  The  declaration  is  a  statement  at  large  of 
the  cause  of  action,  (of  which  the  writ  gives  only  a 
general  description) ;  or — as  it  is  usually  denomi- 
nated— an  amplification,  or  exposition,  of  the  original 
writ,  with  the  addition  of  the  time  when,  and  the 
place  wherej  the  cause  of  action  arose,  and  of  all  ne- 
cessary circumstances.  (/) 

Sec.  5.  The  pleadings,  which  succeed  the  declara- 
tion, begin  with  the  defendant's  plea  ;  For  the  writ 
being  returned,  and  the  plaintiff's  complaint  being 
presented  in  full ;  it  is  incumbent  on  the  defendant, 
within  a  reasonable  time,  to  make  defence,  and  put  in 
an  answer  or  plea ;  as  judgment  must  otherwise  go 
against  him,  by  default  or  nil  dicit.  (g)  For  if  he  fails 
to  make  answer,  within  the  time  required  by  the  rules 
of  practice ;  he  impliedly  confesses  the  truth  of  the 
complaint.  (A) 

Sec.  6.  But  as  introductory  to  the  plea,  the  de- 
fendant must,  in  general,  make  defence  ;  which  is  of 

[a)  3  Black.  Com.  393. 

{d)  Garth.  334.     Skinn.  554.     1  Saund.  388,  n.  6. 
(e)  3  Black.  Com.  299.  301. 

(/)  Co.  Litt.  303,  b.  3  Black.  Com.  293.  Bac.  Abr.  PUas, 
&c.  B.  1. 

(§■)  3  Black.  Com.  296.  (h)  1  Stra.  612, 
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two  kinds,  called /«//  defence,  and  half  defence.  The 
term  'defence'  signifies  in  the  language  of  pleading, 
not  a.  justification,  but  resistance  ov  denial;  as  is  very 
manifest  from  the  established  form,  in  which  defence 
is  made.  That  form — when  the  defence  is  full,  and 
expressed  in  full — is  the  following  ; — '  And  the  said 
C.  D.'  (the  defendant),  'by  E.  P.  his  attorney,  comes  and 
defends  the  wrong  and  injury,  (or  force  and  injury), 
when  and  where  it  shall  behove  him,  and  the  dama- 
ges, and  whatsoever  else  he  ought  to  defend.'  (i)  Now 
it  would  be  absurd^^p  suppose  that  the  defendant  in 
saying  that  he  '  defends '  the  wrong  and  injury,  is  to 
be  understood,  as  justifying  them — not  only,  because 
a  wrong  cannot,  in  the  nature  of  the  thing,  admit  of 
justification ;  but  also,  because  the  defendant  may, 
with  legal  consistency,  as  he  frequently  does,  subjoin 
at  the  close  of  his  defence,  a  denial  of  what  the  plain- 
tifi"  complains  of  as  a  wrong,  (j) 

Sec.  7.  In  writs  of  entry  also,  when  no  injury  is 
alleged,  and  when  of  course  none  can  be  denied  (as 
the  demandant  states  only  his  own  right,  and  the  de- 
fective title  of  the  tenant,  or  defendant,  without  com- 
plaining of  any  wrong),  the  tenant  defends  the  deman- 
danfs  right.  And  in  writs  of  right,  the  tenant,  for  the 
same  reason,  always  defends  the  right  and  seisin  of  the 
demandant  (k) :  Examples,  which  decisively  show  that 
the  meaning  of  the  word  defence,  in  pleading,  is  that 
which  has  now  been  assigned  to  it. 

Sec.  8.     It  is  obvious  then,  that  to  make  defence  is 

(i)  Bac.  Abr.  Pleas,  &c.  D.     Co.  Litt.  127,  b.    Lawes'  PI.  89. 
2  Chitt.  PI.  409,    2  Saund.  209,  c. 
(;•)  3  Black.  Com.  297. 
(k)  Ibid. 
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to  resist  the  plaintiff's  suit;  the  reasons  or  grounds  of 
which  resistance  must  appear  in  the  plea,  which  fol- 
lows the  defence. 

Sec.  9.  Half  defence,  in  the  form  in  which  it  was 
anciently  distinguished  from  full,  is  thus  expressed : 
'And  the  said  C.  D.  by  E.  F.  his  attorney'  (or  'in  his 
own  proper  person'),  'comes,  and  defends  the  force  (or 
wrong)  and  injury ' — omitting  the  sequel,  in  the  above 
form  of  full  defence,  (l) 

Sec.  10.  Half  defence  is  adapted  to  pleas,  which 
deny  the  jurisdiction  of  the  court,  or  the  legal  compe- 
tency of  the  plaintiff  to  prosecute.  Full  defence  is  an 
implied  waiver  of  these  two  preliminary  exceptions; 
because,  by  defending  '  when,  and  where  it  shall  behove 
him,'  the  defendant  is  considered  as  impliedly  ac- 
knowledging the  jurisdiction  of  the  court ;  and  by  de- 
fending 'the  damages,  and  whatsoever  else  he  ought  to 
defend,'  he  is  deemed  virtually  to  admit  the  plaintiff's 
competency  to  sue.  (m) 

Sec.  11.  Full  defence,  however,  is  adapted,  it 
seems,  to  all  other  pleas  than  those  last  mentioned. 
But  to  any  other  pleas  than  those,  half-defence  is  not 
apposite ;  and  consequently,  half  defence,  when  coup- 
led with  a  plea  of  any  other  kind,  is  fatal  to  it.  (n) 
For  such  defence  im-pliedly  waives  all  exceptions,  other 
than  those,  to  which  the  two  pleas  above  mentioned 
are  adapted;  and  is  therefore  inconsistent  with  all 
others. 

(I)  Co.  Litt.  127.     2  Saund.  209,  c.  n.     Bae.  Abr.  Pleas,  &e.  D 

2  Chitt.  PI.  409. 

(m)  Com.  Dig.  Abatement,  I.  16. 

(w)  Co.  Litt.  127,  b.    Bac.  Abr.  Pleas,  &o.  D.    Lawes'  PL  90. 

3  Lev.  240. 
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Sec.  12.  As  to  the  diflference,  between  the  effect 
oi  full  and  of  half  defence,  there  is,  however,  some 
contradiction  and  confusion,  in  the  books.  Accord- 
ing to  some,  full  defence  would  seem  to  be  improper 
for  a  dilatory  plea,  of  any  kind.  (0)  The  distinction 
above  expressed  appears,  however,  to  be  the  estab- 
lished one. 

Sec.  13.  Much  importance  was  formerly  attached 
to  these  different  modes  of  making  defence ;  and  any 
deviation  from  that  form,  which  the  nature  of  the 
plea  required,  gave  occasion  to  many  critical  ancj 
subtle  exceptions.  These  exceptions,  however,  being 
merely  technical,  were,  at  a  subsequent  period,  much 
discountenanced,  and  now  seldom  or  never  occur. 
For  though  the  distinction  between  full  and  half  de- 
fence stUl  exists  theoretically ;  yet  the  forms,  by 
which  they  were  originally  distinguished,  and  which 
have  already  been  recited,  have  lost  their  practical 
importance,  by  becoming  obsolete  :  Since,  according 
to  modern  usage,  neither  of  those  precise  forms  is 
employed ;  but  the  defendant,  by  adding  to  the  an- 
cient form  of  Afl//'-defence,  as  before  recited,  merely 
the  words  'when,  &c.'  is  at  liberty  to  connect  it  with 
either  species  of  plea :  The  '  &c.'  being  construed  to 
imply  either /mZ/  or  half  defence,  as  the  subject  matter 
of  the  plea  may  require,  {p) 

Sec.  14.  It  must  be  acknowledged,  however,  that 
the  rules,  relating  to  the  forms  of  defence  in  pleading, 
are   very  artificial,  not  to  say  arbitrary.     It  is,  at 

(o)  Com.  Dig.  Abatement,  I.  16. 

{^)  8  T.  R.  633.  Willes,  40.  2  Saund.  209,  c.  (n.)  Lawes' 
PI.  92.  2  Chitt.  PI.  409,  (n.  o.)—Cont,  Sty.  273.  3  Black. 
Com.  298. 
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least,  very  difficult  to  discover  on  what  original  prin- 
ciple, defence  of  either  kind  is,  or  ever  was,  necessary: 
Since  it  amounts  only  to  an  indefinite  mtrodMcUiry 
suggestion  of  what  must,  afterwards,  appear  distinctly 
in  the  plea.  Indeed,  in  certain  actions,  in  which 
force  and  injury  are,  and  must  be,  alleged,  viz.,  in 
trespass  for  an  assault,  or  for  breaking  the  plaintiff's 
close,  no  defence  is  required,  merely  because  the  an- 
cient precedents  contain  none,  in  either  of  those  two 
classes  of  cases.  (?)  Yet,  if  the  essential  principles  of 
^pleading  required  defence  to  be  made,  in  any  case,  it 
would  seem  as  necessary  in  those  particular  actions, 
as  in  any  other. — But  however  this  may  be,  want  of 
defence,  when  required  by  the  foregoing  rules,  is  still 
regarded  as  a  defect,  though  only  as  a  defect  in 
form,  (r) 

Sec.  15.  It  is  almost  unnecessary  to,  observe,  that 
in  a  less  technical  sense,  the  word  '  defence '  is  used  as 
well  in  legal  as  in  popular  language,  to  signify — not 
a  clause  or  form,  in  pleading — ^but  the  subject  of 
the  plea.  Thus,  if  to  an  action  on  contract,  the 
defendant  pleads  infancy,  or  to  an  action  of  trespass, 
a  license ;  infancy,  in  the  one  case,  and  a  license,  in 
the  other,  is  called  the  defence. 

Sec.  16.  But  before  the  defendant  is  required  to 
plead,  he  is,  according  to  ancient  practice,  regularly 
entitled,  on  his  prayer  for  that  purpose,  to  an  impar- 
lance, or  licentia  loquendi :  A  term  which,  in  its  primi- 
tive sense,  (being  derived  from  the  French  word 
parler,  to  speak)  signifies  an  allowance,  to  the  defen- 
dant, of  time  to  talk  or  confer  with  the  plaintiff,  for 

(g)  Bac.  Abr.  Pleas,  &c.  D.     Lawes'  PL  90-91. 
(r)  3  Salk.  271.     Lawes'  PI.  92. 
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the  purpose  of  brmgiuig  the  controversy,  if  the  par- 
ties can  agree,  to  an  amicable  termination,  (s)  But 
an  allowance  to  either  party,  of  time  to  answer  his 
adversary,  (as,  to  reply,  rejoin,  §-c.)  is,  in  the  more 
comprehensive  sense  of  the  word,  called  an  impar- 
lance, (t)  In  its  present  more  usual  signification, 
'imparlance'  is  an  allowance,  to  the  defendant,  of 
time  to  plead,  (u)  Though  at  this  day,  time  for 
pleading  is,  in  most  cases,  allowed  according  to  cer- 
tain established  rules  of  practice,  without  the  for- 
mality of  an  imparlancfi.  (v)  (ii) 

Seo.  17.  J??ip«r?araces  are  of  three  kinds,  of  which 
the  first  is  called  general— the  second,  special — and 
the  third,  general-special,  or  (according  to  Sir  William 
Blaekstone)  mare  special,  {w)  A  general  imparlance  is 
one,  granted  upon  a  prayer,  in  which  the  defendant 
reserves  to  himself  no  exceptions ;  and  imparlances  of 
this  kind  are  always  from  one  term  to  another :  (x) 
Whereas  special,  and.  general-special  imparlances  may 
extend  only  to  a  future  day,  in  the  same  term,  in 
which  they  are  granted,  (y)  ,  After  a  general  impar- 
lance, the  defendant  can  plead  only  to  the  merits,  or, 

{s)  3  Black.  Com.  299.     Id.  App.  Ill,  s.  6. 

(t)  Com.  Dig.  Pleader,  D.  1.     1  Tidd,  417. 

(m)  1  Tidd,  417.     2  Mod.  62. 

(b)  a  Tidd,  417,  420-1.     1  Wils.  154. 

(w)  1  Tidd,  417.     3  Black.  Com.  801.    Lawes'  PI.  94. 

{x)  1  Tidd,  417.    6  Mod.  28.    Lawes'  PI.  94. 

(y)  Com.  Dig.  Pleader,  D.  ,1.     1  Tidd,  417. 


(ii)  No  such  'defencis'  is  required  in  New  York.  Nor  have  we 
any  imparlance.  The  time  for  pleading  is  regulated  entirely  by 
the  Code,  (sections  128  to  143  j)  and  by  the  rules  of  court. 
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in  legal  phrase,  to  ^Ae  action;  and  is,  of  course,  pre- 
cluded from  pleading  to  the  jurisdiction  of  the  court, 
the  disability  of  the  plaintiff  to  sue,  or  the  form  of 
the  writ,  (z)  For  by  asking  leave  to  imparl,  without 
reserving  any  right  of  exception,  in  any  of  these 
particulars,  he  tacitly  acknowledges  the  jurisdiction  of 
the  court,  and  waives  all  objections,  which  do  not  go 
to  the  right  of  action. 

Sec.  18.  An  imparlance  is  said  to  be  special, 
when  the  prayer,  upon  which  it  is  granted,  contains 
the  clause,  '  saving  to  himself  all  advantages  and  ex- 
ceptions, as  well  to  the  writ,  as  to  the  declaration  afore- 
said, (a)  (3)  After  an  imparlance  of  this  kind,  the 
defendant  is  at  liberty  to  plead,  as  well  in  abatement 
as  to  the  action ;  i.  e.  to  offer,  in  his  plea,  exceptions 
either  to  the  writ  or  the  count,  (b)  For  the  benefit  of 
all  such  exceptions  is  reserved  to  him,  by  the  grant- 
ing of  his  prayer,  in  which  there  is  an  express  reser- 
vation of  them.  But  he  cannot,  after  a  special 
imparlance,  plead  to  the  jurisdiction  of  the  court,  (c) 
For  exceptions  to  the  jurisdiction  are  not,  in  this 
case  among  those  reserved  in  the  defendant's  prayer 
for  leave  to  imparl;  and  the  act  of  praying  such 
leave,  without  saving  exceptions  to  the  jurisdiction, 
is  an  implied  admission  of  it. 

Sec.  19.     A  general-special  imparlance  is  one  in 

(z)  3  Black.  Com.  301.     1  Tidd,  418.     1  Mass.  K.  347 

[a)  2  Chitt.    PL  407-8.     2  Saund.  2.  (n.  2.)     Lawes'  PI.  94. 

(i)  1  Tidd,  418.     Lawes'  PI.  94.  (e)  Id. 


(3)  If  the  suit  was  commenced  by  Mil,  the  saving  should  be  'of 
all  advantages  and  exceptions  to  the  said  hill.' 
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which  the  defendant  reserves  '  all  advantages  and  ex- 
ceptions whatsoever.'  (d)  This  kind  of  imparlance  not 
only  leaves  the  defendant  at  liberty  to  plead  what- 
ever he  naight  have  pleaded,  under  a  special  impar- 
lance, but  does  not  preclude  him  from  pleading  to  the 
jurisdiction  of  the  court,  (e)  For  as  the  prayer  for 
leave  to  imparl  expressly  reserves  all  exceptions; 
such  as  go  to  the  jurisdiction  are  of  course  reserved, 
as  well  as  others.  He  cannot,  however,  after  an  im- 
parlance of  either  kind,  plead  a  tender,  with  a  touts 
temps  prist,  (an  averment  that  he  was  always  ready  to 
pay) :  For  by  asking  delay — as  he  does,  by  praying 
for  leave  to  imparl,  he  practically  admits  that  he  is 
not  then  ready  to  pay  what  the  plaintiff  demands  ;  and 
thus  his  prayer  for  leave  to  imparl  would  falsify  the 
plea.  (/) 

Sec.  20.  If  the  defendant,  after  an  imparlance, 
pleads  any  thing,  which  the  imparlance  waives  or 
falsifies ;  the  plaintiff  may  sign  judgment  against  him, 
as  for  want  of  a  plea,  (g)  For  a  plea,  pleaded  out  of 
the  regular  course  or  order  of  pleading,  may  be  treat- 
ed as  a  nullity.  Or,  instead  of  signing  judgment,  the 
plaintiff  may,  in  such  a  case,  move  the  court  to  set 
aside  the  plea  as  being  irregular  (h) ;  or  he  may  demur 
to  it  (^) ;  for  the  matter  pleaded,  whatever  it  may  be, 
appears  upon  the  face  of  the  record  to  be  ill  pleaded  : 
Or  finally,  he  may  specially  reply  the  imparlance,  by 

(d)  2  Chitt.  PI.  408.  (e)  1  Tidd,  418.     1  Lev.  54. 

(/)  1  Tidd,  418.    2  Salk.  622.     2  Mod.  62.     Reg.  PI.  56. 
(g)  1  Tidd,  419.    4  T.  E.  520.     7  Id.  447,  note  (d). 
(h)  6  T.  R.  373. 

{i)  1  Wils.  261.     1  Black.  R.  51.     6  T.  R.  369.    2  Bos.  &  Pul. 
384.    2  M.  &  S.  484. 
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■way  of  estoppel  (j) ;  i.  e.  by  showing  in  his  replication, 
that  the  defendant  is  precluded,  by  his  own  act  appa- 
rent upon  the  record,  from  availing  himself  of  the 
matter  alleged  in  his  plea.  For  whenever  a  party, 
in  pleading,  contradicts  what  he  has  before  alleged  or 
admitted  upon  the  record,  his  previous  allegation  or 
admission,  may  be  pleaded,  as  conclusive  against  him. 
But  if  the  plaintiff,  instead  of  taking  any  of  these  ad- 
vantages, answers  the  matter  of  the  plea ;  it  will  stand 
as  if  pleaded  without  an  imparlance,  (k)  For  by 
omitting  to  object  to  it  as  irregular,  or  out  of  course, 
he  waives  all  exceptions  to  it,  in  these  particulars ;  or 
in  other  words,  all  exceptions  to  its  admissibility,  (iii) 

Sec.  21.  When  an  action  is  founded  upon  a  deed, 
pleaded  with  a  profert  in  curia,  (an  averment  that  the 
plaintiff  brings  the  deed  into  court),  the  defendant, 
before  he  can  be  required  to  plead,  is  entitled,  (upon 
demanding  it,)  to  oyer  of  the  instrument ;  i.  e.  accord- 
ing to  the  original  meaning  of  the  word,  to  hear  it  read 
(/) :  Though  the  immediate  object,  now  proposed  in 
demanding  oyer  of  a  deed,  is  to  obtain  a  copy  of  it,  to 
which  the  defendant  is  entitled  of  course,  (m)  But  as 
the  subject  of  oyer  must  be  distinctly  examined  here- 

(j)  1  Tidd,  419.  {k)  1  Vent.  236. 

(Z)  3  Black.  Com.  299.     Lawes'  PL  96. 

(w)  2  Salk.  497.    Lawes'  PI.  96.     1  Tidd,  526-7. 


(iii)  The  principle,  which  lies  at  the  basis  of  the  last  three  sec- 
tions, remains;  though  fhe  forms,  to  which  they  relate,  are  taken 
away  from  the  New  York  practice.  A  party  who  appears  in  court, 
and,  without  any  objection  to  its  jurisdiction,  takes  any  step  in  the 
cause,  submits  to  the  jurisdiction. 
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after,  all  further  explanation  of  it  is  for  the  present 
omitted,  (iv) — (Post,  ch.  8.) 

Sec.  22.  These  preliminary  proceedings  on  the 
part  of  the  defendant,  being  had,  it  is  incumbent  on 
him  to  put  in  his  plea  (n) ;  in  which,  if  he  has  waived 
no  legal  exception,  he  may  either  contest  the  merits 
of  the  plaintiff 's  demand,  or  except  to  the  jurisdiction 
of  the  court :  Or  take  advantage  of  any  legal  defect, 
incongruity  or  informality  in  the  mode,  in  which  the 
suit  has  been,  commenced  or  pursued.  And  hence 
arises  the  division  of  pleas,  on  the  part  of  the  defen- 
dant, into  two  kinds,  viz.  dilatory  pleas,  and  pleas  to 
the  action  (o) ;  the  different  characters  and  uses  of 
which  are  to  be  explained  hereafter. 

Sec.  23.  If  the  plea — of  whichsoever  of  the  two 
foregoing  kinds  it  may  be — advances  new  matter,  it 
may  of  course  be  met  by  the  plaintiff,  in  either  of  the 
three  modes,  in  which  (as  has  been  shown  already) 
new  matter,  advanced  on  either  side,  may  always  be 
contested,  {p)-^ 

{n)  3  Black.  Com.  301. 

(o)  Id.  Bac.  Abr.  Pleas,  &c.  A. 

(p)  Ante,  chap.  1.     3  Black.  Com.  309,  310. 

(iv)  In  New  York,  a  party  wishing  oyer, — (wishing  to  hear,  and 
know,  the  contents,) — of  any  paper  npon  which  an  action  against 
him  is  founded;  procures  a  copy  of  it,  or  the  exhibition  to  him  of 
the  original  with  leav«  to  take  a  copy,  by  an  order  of  the  court,  or 
of  a  judge  out  of  court.  And  he  is  entitled  to  an  order,  extending 
his  time  to  answer,  until  such  copy  shall  have  been  furnished,  or 
such  original  exhibited.  Code  ^  388.  3  Kev.  Stat.  6th  Edn.  p, 
293,  ^  60,  &c.,  (original  paging  199  of  2d  vol.)  and  see  post,  chap, 
viii,  note  xi.  See  18  How.  Pr.  Kep.  519,  what  allegations  entitle  a 
party  to  the  exhibition  of  papers. 
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Sec.  24.  The  plaintiff's  answer  to  the  plea  is 
called  the  replication ;  and  the  regular  stages  or  parts 
of  the  pleading,  which  succeed  the  replication  are  the 
rejoinder,  which  is  the  defendant's  answer  to  it — the 
surrejoinder,  which  is  the  plaintiff's  answer  to  the 
rejoinder — the  rebutter,  which  answers  the  plaintiff's 
surrejoinder — and  the  surrebutter,  which  is  in  answer 
to  the  defendant's  rebutter.  (5) 

Sec.  25.  No  train  of  pleading  has  ever  been  car- 
ried it  seems,  beyond  a  surrebutter ;  which  has,  there- 
fore, been  regarded  as  the  ultimate  attainable  stage  of 
special  pleading :  Though  in  the  nature  of  the  process, 
there  would  seem  to  be  no  inherent  impossibility  of 
extending  the  series  still  further. 

Sec  .  26 .  The  orderly  parts  of  pleading  then,  when 
carried  to  the  utmost  limit,  which  has  ever  been  at- 
tained in  practice,  are,  (to  recapitulate  them),  the 
declaration  or  count — the  plea — the  replication — ^the  re- 
joinder— the  surrejoinder — ^the  rebutter — and  the  surre- 
butter. 

Sec.  27.  In  relation  to  the  offices  of  these  several 
divisions  of  pleading,  it  is  to  be  observed,  that  in 
each  successive  stage  of  the  process,  subsequent  to  the 
defendant's  plea,  the  new  matter  advanced  by  each 
party,  must  be  not  only  such  as  will  form  a  sufficient 
answer  in  law,  to  what  is  last  before  alleged  against 
him,  but  such  also  as  -wiM  fortify  what  he  himself  has 
before  pleaded,  (v) 

(q)  Keg.  PI.  57-61.     3  Black.  Com.  310.     Lawes'  PI.  34. 

(v)  On  §§  22  to  27.  Although  our  'answer'  takes  the  place  of 
all  pleas  ;  yet  the  nature  of  the  plea, — that  is  the  substance  of  the 
defence, — must  remain  such  as  the  facts  allow.     And  the  division 
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Sec.  28.  And  therefore,  if  matter  pleaded  (after 
the  defendant's  plea),  by  either  party,  does  not  go  in 
support  of  what  has  been  before  alleged  hy  himself ; 
the  pleading  is  ill,  even  though  it  might,  in  itself,  be 
a  good  answer  to  the  adverse  allegations,  which  imme- 
diately precede  it.  For  however  extended  the  train 
of  pleading,  in  any  given  cause,  may  be,  he  who  ulti- 
mately prevails,  must  prevail  upon  the  grounds  first 
assumed,  on  his  own  part ;  which  grounds,  however, 
he  can  maintain  in  his  subsequent  pleading,  only  by 
repelling  what  has  been  advanced  against  him,  in  the 
intermediate  allegations  of  his  adversary.  The  plain- 
tiff must  therefore  prevail,  if  at  all,  upon  the  facts 
stated  Lq  the  declaration ;  the  defendant,  upon  those 
stated  in  the  plea.  And  whatever  the  parties  may 
respectively  allege  in  their  subsequent  pleadings,  must 
all  go  to  fortify  the  declaration  on  the  one  side,  and  the 
plea  on  the  other.  If  it  were  otherwise,  the  founda- 
tion of  the  action,  and  of  the  defence,  might  be  en- 
tirely changed,  in  each  successive  stage  of  the  plead- 
ings ;  and  the  great  object  of  all  pleadings  might  thus 
be  defeated.     (Vid.  post,  ch.  8,  pt.  3  Sec.  65.) 


of  defences, — (though  not  of  '  pleas ') — into  those  setting  up  what  is 
ground  for  a  dilatory  plea, — and  those  setting  up  a  ground  for  a 
plea  to  the  action, — remains.  The  succession  of  alternate  counter 
averments  is  not  in  our  suits,  because  ■we  are  not  obliged  to  bring 
the  pleadings  to  an  issue.  But  a  matter's  being  'deemed  controver- 
ted,' (Code  §  168)  is  hardly  an  equivalent  for  a  denial,  or  avoidance, 
lender  oath.  This  difficulty  has,  at  length, been  observed:  And,  by 
an  amendment  passed  in  1860,  the  defendant  can,  by  motion,  compel 
a  plaintiff  to  reply, — under  oath  where  the  complaint  is  verified. 
Still,  if  that  reply  sets  up  new  matter,  the  issue  is  as  far  off  as  be- 
fore.   (Code  §  153  as  amended  by  chap.  459  of  session  laws  of  1860.) 
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Seo.  29.  The  replication  must,  therefore,  so  an- 
swer the  plea,  as  to  support  the  declaration — ^the  re- 
joinder, in  answering  the  replication,  must  support 
the  plea ;  and  in  the  same  manner,  the  surrejoinder 
must  support  the  replication ;  the  rebutter,  the  rejoin- 
der ;  and  the  surrebutter,  the  surrejoinder,  (r)  The 
process  being  thus  conducted,  that  which  is  last 
pleaded,  on  either  side,  necessarily  goes  in  support  of 
what  was  Jirst  pleaded,  on  the  same  side.  Thus  a 
good  surrebtiMer  virtually  supports  the  declaration  ;  in- 
asmuch as  it  directly  supports  the  surrejoinder,  which 
directly  supports  the  replication,  and  which  last  di- 
rectly supports  the  declaration.  (4)  In  the  same  man- 
ner, a  good  rebutter  consequentially  fortifies  the  plea : 
Since  it  goes  directly  in  support  of  the  rejoinder, 
which  directly  supports  the  plea. 

Sec.  30.  The  dereliction  of  the  first  ground  of 
complaint  or  defence,  and  the  substitution  of  another 
in  violation  of  these  principles,  constitute  what  is 
called  a  departure  in  pleading;  for  a  particular  expla- 
nation of  which,  and  of  its  consequences,  the  reader 
is  referred  to  a  subsequent  chapter,  (vi) 

(r)  Co.  Litt.  303,  b.  304.  a.  Eeg.  PI.  112.  167.  3  Black. 
Com.  310. 


(4)  In  these  illustrations,  the  defendant's  plea  is  supposed  to  be 
in  answer  to  the  declaration.  If,  however;  the  plea  attacks  the 
writ,  instead  of  the  declaration;  the  replication,  and  of  course  all 
the  subsequent  pleadings,  on  the  plaintiff's  part,  must  go  in  support 
of  the  writ,  and  not  of  the  declaration. 

(vi)  On  §§  28  to  30.  A  lawyer  wishing  to  understand  his  case, 
and  to  know  how  to  try  it, — (even  in  N.  T.,)  wUl  find  no  surer 
method,  than  to  examine  it  in  the  light  of  what  would  he  his  plead- 
ings under  a  scientific  common-law  system.     This  would  insure  him 
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Sec.  31.  Pleas  on  the  part  of  the  defendant  as 
has  been  already  suggested,  are  of  two  kinds :  First, 
Dilatory  pleas ;  ■  Secondly,  Pleas  to  the  action .  (s)  The 
latter  are  usually  called  pleas  in  bar ;  though  some- 
times, and  especially  in  the  older  books  of  the  law, 
they  are  denominated  perpefea/  or  peremptory  pleas,  or, 
pleas  in  chief,  (t) 

Sec.  32.  I.  Dilatory  pleas  are  such  as  delay  the 
plaintiff's  remedy,  by  questioning,  not  the  cause  of 
action,  but  the  propriety  of  the  suit,  or  the  mode  in 
which  the  remedy  is  sought.  And  hence  they  derive 
the  denomination  of  dilatory  pleas,  (u) 

Sec.  33.  Sir  "William  Blackstone  defines  dilatory 
pleas  to  be  '  such  as  tend  merely  to  delay,  or  put  of! 
the  suit.'  (v)  It  would,  perhaps,  be  more  correct  to  say, 
that  they  tend  to  delay  the  plaintiff's  eventual  remedy. 
For  though  pleas  of  this  kind  were,  formerly  often 
used  for  the  mere  purpose  of  delay,  without  any  foun- 
dation in  truth ;  and  though  the  interlocutory  ques- 
tions, raised  by  such  a  plea,  may  still  incidentally 
have  the  mere  effect  of  delaying  the  termination  of 
the  suit ;  yet  the  proper  and  direct  effect  of  a  plea  of 
this  kind,  when  it  prevails,  is  in  general,  and  with 
a  very  few  exceptions,  to  defeat  forever  the  particular 

(s)  3  Black.  Com.  301.     Bac.  Abr.  Pleas,  &c.  A. 

(t)  Co.  Litt.  304<  a.    Lawes'  PI.  36.     Cora.  Dig.  Abatement,  B. 

(u)    Beg.  PI.  76.     3.  Black.  Com.  301. 

(v)  3  Black.  Com.  301. 


against  a  departure  from  the  foundation  of  his  claim; — an  error 
which,  discovered  on  the  trial,  might  he  fatal  in  more  respects  than 
those  of  mere  form. 
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suit,  in  which  it  is  used :  (w)  Though  it  leaves  the 
merits,  or  right  of  action,  undetermined ;  so  that  the 
plaintiff  is  still  at  liberty  to  seek  his  remedy,  by  a  new 
suit.  The  peculiar  office  of  a  dilatory  plea  is  there- 
fore, in  general,  to  defeat  the  individual  suit,  in  which 
it  is  pleaded  without  affecting  the  right  of  action. 

Sec.  34.  Dilatory  pleas  are,  by  Sir  William  Black- 
stone,  divided  into  three  kinds: — 1.  Pleas  to  the 
jurisdiction  of  the  court:  As  that  the  defendant  is 
privileged  to  be  sued,  exclusively,  in  some  other 
court;  or  in  some  cases,  that  the  cause  of  action 
arose  without  the  limits  of  the  court's  jurisdiction, 
&c.  (x)  :  2.  Pleas  to  the  disability  of  the  plaintiff,  or 
as  they  are  frequently  termed,  to  the  person  of  the 
plaintiff :  As,  that  he  is  an  alien  enemy,  an  outlaw, 
or  under  some  other  legal  incapacity  to  maintain  a 
suit  (y)  ;  3.  Pleas  in  abatement  of  the  writ,  or  count. 
Pleas  of  this  last  class  are  founded  upon  some  defect 
or  mistake,  either  in  the  writ  itself — (as  that  it  is  de- 
ficient in  some  legal  requisite,  or  that  the  defendant 
is  misnamed  in  it,  &c.) — or  in  the  mode,  in  which  the 
count  pursues  it :  As  that  there  is  some  variance,  or 
repugnancy  between  the  count  and  the  writ ;  in  which 
case,  the  fault  in  the  count  furnishes  a  cause  for  abat- 
ing the  writ,  (z)  But  any  mistake  or  insufficiency, 
apparent  upon  the  face  of  the  declaration,  (or  count) 
without  reference  to  the   writ — ^i.  e.  any  mistake  or 

(to)  Bae.  Abr.  Pleas,  &c.  F.  14.     3  Black.  Com.  303. 

(x)  Bac.  Abr.  Pleas,  &c.  E.  lb.  Courts,  D.  Gilb.  H.  C.  P. 
188.  189.     3  Black.  Com.  301. 

{y)  Bac.  Abr.  Pleas,&c.  F.  1.     Co,  Litt.  128,  a.  129,  b. 

(z)  3  Black.  Com.  301.  Com.  Dig.  Abatement,  G.  1.  8.  lb. 
Pleader,  G.  14, 15.    Bac.  Abr.  Pleas,  &c.  F.  7. 
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insufficiency,  in  the  statement  of  the  cause  of  action,  is  in 
itself  no  ground  of  abatement,  though  a  good  cause  of 
demurrer,  (a)  (5) 

Sec.  35.  All  dilatory  pleas  are  sometimes  called 
pleas  in  abatement,  as  contradistinguished  from  pleas  to 
the  action,  (b)  This,  however,  is  a  vague  use  of  the 
term,  and  never  proper  when  strict  accuracy  is 
required. 

Sec.  36.  If  no  dilatory  plea  is  offered — or  if  any, 
or  all  of  those,  which  the  law  allows,  have  been 
pleaded  and  overruled  as  insufficient;  the  defendant 
is  still  at  liberty  to  plead, 

II.  To  the  action,  (c)  For  it  would  be  unreasonable 
to  render  a  final  judgment  against  him,  until  he  has 
been  required  to  answer,  and  has  had  opportunity  to 
contest  the  merits  or  grounds  of  the  suit:  And  these 
he  is  not  bound  to  answer,  until  he  has  exhausted,  or 
waived  his  right  to  interpose  dilatory  exceptions. 

Sec.  37.  On  the  other  hand,  the  defendant,  by 
pleading  to  the  action,  waives  all  dilatory  pleas,  ex- 
cept those,  the  matter  of  which  has  afterwards  ac- 
crued, (d)     For  by  denying  the  cause  of  action  itself, 

(a)  Willes,  410.     1  Show.  91.     1  Salk.  212.     1  Mass.  E.  500. 
(i)  3  Black.  Com.  302.     Notis.  Chr.     Lawes'  PL  37. 

(c)  Co.  Litt.  303.  a.   Bac.  Abr.  Pleas,  &o.  A.    3  Black.  Com.  303. 

[d)  Co   Litt.  303.  a.     Bac.  Abr.  Pleas,  &c.  2.     1  Tidd,  572. 

(5)  Most  writers  on  pleading  have  treated  of  dilatory  pleas,  un- 
der a  more  minute  and  complex  division,  which  will  be  presented  in 
a  subsequent  chapter.  But  the  three-fold  division,  mentioned 
above,  will  here  be  pursued,  as  being  not  only  more  simple,  and 
more  easily  understood ;  but  suificiently  minute  for  the  ends  pro- 
posed in  this  Treatise.     Post,  ch.  5.  ^  1.  10. 11. 
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he  tacitly  admits  the  mode  igfwhich  the  remedy  is 
pursued,  to  be  correct,  (vii)^ 

Sec.  38.  Pleas  to  the  action  (or  in  bar),  are  usually 
divided  into  two  kinds:  1.  The  general  issue:  2.  A 
special  plea  in  bar.  (e)  There  is  however  a  plea  to 
the  action,  which  does  not  strictly  fall  under  either 
of  these  two  denominations,  and  which  is  called  a 
special  issue  (/)  ;  a  plea  termed  special,  as  distinguished 
from  the  general  issue ;  but  which  differs  also  from 
what  is  appropriately  denominated  a  '  special  plea  in 
bar,'  in  this — ^that  the  latter  is,  universally,  a  plea 
advancing  new  matter:  Whereas  the  plea,  called  a 
special  issue,  never  advances  such  matter ;  but  merely 
denies  some  particular  material  allegation,  the  denial 
of  which  is  in  effect  a  denial  of  the  entire  right  of 
action.  These  several  pleas  are  called,  indifferently, 
pleas  to  the  action,  pleas  in  bar,  or  pleas  in  chief. 

(e)  3  Black.  Com.  303.  305.     Bac.  Abr.  Pleas,  &c.  G-.  1,  3. 
(/)  Bac.  Abr.  Pleas,  &c.  G.  3.     Com.  Dig.  Pleader,  E.  1.  2, 
Lawes'  PI.  110.  112. 


(vii)  The  principle  here  stated,  must  still  be  true.  A  plea  to 
the  jurisdiction  is  a  dilatory  plea,  but  it  is  not  a  plea  in  abatement 
(see  post,  chap.  v.  §§  1. 11.  13.)  And  there  seems  abundant  reason, 
why  even  an  answer,  under  the  Code,  cannot  set  up  a  want  of  juris- 
diction either  with  or  after,  an-  answer  in  abatement,  or  (on  the 
merits)  in  bar.  The  latter  answers  admit  the  jurisdiction.  (See 
post,  chap.  V.  §§  1  to  3.  note.) — The  case  in  4  Kern.  465,  does  in- 
deed decide  that  matter  of  abatement, — (in  that  case  the- non-joinder 
of  parties,  plaintiffs,) — could  be  set  up  in  the  same  answer  with 
other  defences,  on  the  merits.  That,  however,  was  by  a  bare  major- 
ity of  a  divided  court :  And  the  case  by  no  means  goes  the  length 
of  allowing  any  other  defence  to  be  submitted  to  a  court,  with  an 
answer  to  the  jurisdiction, — which  is  an  absolute  denial  of  the  right 
of  the  court  to  hear  the  case,  at  all. 
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Sec.  39.  A  plea  to15Ae  action,  being  an  answer  to 
the  merits  of  the  compMnt,  always  goes  in  denial 
of  the  alleged  right  of  action.  And  this  the  de- 
fendant may  deny,  either  1,  by  denying,  in  whole 
or  in  part,  the  allegations  in  the  declaration;  or, 
2,  by  alleging  new  matter,  which  admits  the  truth 
of  the  plaintiff's  allegations,  but  goes  in  avoidance  of 
them ;  or,  3,  by  pleading  matter  of  estoppel  (g) :  A 
defence  which  neither  admitting  nor  denying  any  of 
the  facts  alleged  by  the  plaintiff,  denies  his  legal  right 
to  allege  them. 

Sec.  40.  1.  When  the  defendant  proposes  to  deny 
all  the  material  allegations  in  the  declaration,  his 
proper  plea  is  the  general  issue.  But  if  the  cause  of 
action  consists  of  several  distinct,  but  connected 
facts,  capable  of  being  separated  in  pleading;  the 
defendant,  instead  of  denying  them  all,  by  the  gene- 
ral issuCj  may  deny  singly,  any  one  of  them,  which 
is  essential  to  the  plaintiffs  right  of  recovery,  without 
taking  notice  of  the  others :  And  such  denial  is  a 
sufficient  answer  to  the  whole  declaration.  (A)  For 
where  each  of  several  concurring  facts  is  necessary 
to  one  entire  cause  of  action,  the  denial  of  either  of 
them  is,  necessarily,  a  denial  of  the  whole  cause  of 
action.     The  plea,  in  this  case,  is  a  special  issue,  {i) 

Sec.  41.  When  the  defence,  upon  which  the  de- 
fendant is  to  rely,  does  not  involve  a  denial  of  any  of 

{g)  3  Black.  Com.  303.  308.  Lawes'  PI.  37-8.  115-6.  130.  3 
Bast.  346.  365.    Willes,  13. 

(A)  Bac,  Abr.  Pleas,  &c.  G.  3.  Lawes'  PL  ll2.  113. 135.  Com. 
Dig.  Pleader,  R.  1.  2. 

(j)  Idem. 
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tlie  material  allegations  in  the  declaration,  he  may 
still  deny  the  right  of  action  by  pleading, 

Sec.  42.  2.  M.attev  of  avoidance ;  i.  e.  mew  matter, 
which  admits  the  declaration  to  be  true,  but  shows, 
nevertheless,  either  that  the  defendant  was  never  liable 
to  the  recovery  claimed  against  him,  or  that  he  has 
been  discharged  from  his  original  liability,  by  some- 
thing supervenient,  (l)  In  either  case,  the  plea  is  a 
special  plea  in  bar — as  is  also, 

3.  A  plea  in  estoppel,  when  pleaded  to  the  declara- 
tion. A  plea  of  this  kind,  like  a  plea  in  avoidance  of 
the  declaration,  always  advances  new  matter ;  but  it 
differs  from  the  latter,  in  this — ^that  instead  of  con- 
fessing and  avoiding  the  plaintiff's  allegations,  it 
neither  admits  nor  denies  them;  but  alleges  some 
matter  of  estoppel  (as  a  record,  or  deed,  to  which  he  is 
a  party,  or  privy),  and  which,  being  inconsistent 
with  his  allegations,  precludes  him  from  availing  him- 
self of  them,  (m)  Such  are  the  different  kinds  of 
pleas  to  the  action,  (viii) 

(I)  1  Tidd,  590.    Lawes'  PI.  115. 

(ot)  3  Black.  Com.  308.    Willes,  13.     3  East,  346.  365 


(viii)  On  sections  40  to  42.  These  sections  should  be  studied. 
They  are  a  clear,  logical  exposition  of  what  should  be  known  of 
every  case,  before  answering : — The  facts  that  are  material ; — those 
of  them  which  can  be  denied,  and  which  are  so  of  the  substance  of 
the  action  that  their  successful  denial  ends  the  action ; — or,  what 
facts  are  sufficient  to  avoid  the  action,  either  by  way  of  new  matter, 
or  of  estoppel.  These  points  known ; — and  the  answer  framed  to 
cover  just  what  is  needed,  and  no  more ; — something  like  pleading 
would  be  seen  in  an  '  answer.' 
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Sec.  43.  There  is  still,  however,  another  mode, 
in  which  the  defendant  may  deny  the  plaintiff's  right 
of  action  ;  viz.  by  demurring  to  the  declaration — i.  e. 
by  confessing  the  facts  alleged  in  it,  but  denying  that  ' 
they  constitute,  in  law,  a  cause  of  action,  {n)  But  a 
demurrer  to  the  declaration  is  not  classed  among|)Zeas 
to  the  action — not  only  because  it  may  be  taken,  as 
well  to  any  other  part  of  the  pleadings,  as  to  the 
declaration  ;  but  also  because  it  neither  affirms  nor 
denies  any  matter  of  fact,  and  is,  therefore,  not  re- 
garded as  strictly  a  plea,  of  any  class  ;  but  rather  as 
an  excuse  for  not  pleading.  (0)  (6)  As,  howev^er,  a 
demurrer  to  the  declaration  is  one  of  the  modes  of 
contesting  the  right  of  action ;  there  seems  to  be  a 
propriety  in  adverting  to  it,  in  connexion  with  pleas 
to  the  action — although  all  demurrers  are,  in  their  na- 
ture, as  well  as  structure,  essentially  different  from 
all  pleas  properly  so  called,  (ix) 

{n)  Bac.  Ab.  Pleas,  &o.  N,  1.     3  Black.  Com.  314. 
(0)  Bac-  Abr,  Pleas,  &o.  N.  1. 


(6)  The  proposition,  that  a  demurrer  is  not  strictly  a  plea,  is 
warranted,  as  well  by  its  form,  as  its  essential  nature.  For  the 
party  demurring,  after  having  averred  that  the  adverse  pleading, 
and  the  matter  contained  in  it,  are  'in  nowise  sufficient  in  law,'  &c., 
proceeds  to  say,  that  '  he  hath  no  necessity,  neither  is  he  obliged,  by 
the  law  of  the  land,  in  any  manner  to  answer  the  same,'  i.  e.  to 
plead  to  it.  (3  Black.  Com.  App.  No.  Ill,  §  6.  3  Wils.  292.  2 
Chitt.  PI.  678.)     Vide  ch.  9,  s.  2. 

(ix)  The  demurrer  is  still  left,  m  name.  (Code  §§  143.  144.) 
But  the  name,  as  used  in  the  Code,  covers  the  grounds  for  all  dila- 
tory pleas, — apparently.  I  say  apparently,  because  of  the  wording 
of  the  section;  which  is, — "the  defendant  may  demur  to  the  com- 
plaint, when  it  shall  appear  on  the  face  thereof,  either  that  the  court 
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has  no  jurisdiction  "  &c.  So ,  that,  where  one  of  the  proper  causes 
for  a  dilatory  plea  does  not  appear  on  the  face  of  the  complaint ; — 
though  it  exist  in  the  case,  it  is  not  cause  for  demurrer ;  but  must 
he  set  up  in  an  answer. 

As  it  is  fossihleihsA  some  of  the  causes,  (formerly,  of  abatement,) 
should  appear  on  the  face  of  the  compla,int ;  and  as  a  demurrer  Is 
the  only  pleading  (to  the  complaint,)  allowed  by  the  Gode,  except 
an  answer ;  it  would  seem  necessary  to  make  the  demurrer  reach 
matters  of  abatement,  as  well  as  fulfill  ,its  real,  and  proper  office. 
Still,  it  would  be  a. peculiar  case,  in  which  it  would  appear  on  the 
face  of  the  complaint,  that  the  court  has  no  jurisdiction  of  the  per- 
son of  the  defendant ; — or  that  the  plaintiff,  as  being  an  infant  or 
married  woman,  has  not  legal  capacity  to'  sue,  (31  Barb.  132 ;)  or, 
that  there  is  another  action  pending  &c.,  for  the  same  cause ;  or, 
(in  most  cases,)  that  there  is  a  non-joinder  of  parties.  A  plaintiff 
would  hardly  intend  to  put,  in  his  Qomplaint,  allegations,  which,  as 
showing  such  defences,  must  defeat  him.  And  the  experience  of 
courts,  and  of  the  profession  is,  that  to  enable  a  defendant  to  reach 
these  defences,  he  is  driven  to  allege,  himself,  the  facts  on  which 
they  arise :  Which  allegations,  under  any,  system  of  pleading,,  are  to 
be  in  his  plea, — always  concluding  >vith-  a  verification,  and  always 
open  to  detdal  from  the  plaintiff. 

But  a  misjoinder  of  causes  of  action  does  appear  on  the  face 
of  the  complaint:  And,  of  course,  the  legal  sufficiency  of  the  facts 
alleged,  to  authorize  a  judgment,  is  to  be  decided  from  the  com- 
plaint itself.  And  these  grounds,  (the  last  two  of  the  section,)  are 
tho  drily  ones,  of  all  there  named,  which  under  any  legal  system  can, 
(ordinarily,)  be  reached  by  a  demurrer,  ■pro'peilj  so  called.  Any 
available  statement  of  either  of  the  other  grounds  is  properly  a 
pleading,  in  its  technical  sense;  and  thus  contradicts  the  very 
meaning  of  the  word  'demur;' — which  is  to  rest, — or  pause;  and 
thus  Twt  to  plead  to  the  declaration,  (or  complaint  as  now  called,) 
because,  from  the  inherent  insufficiency  of  the  pleading  demurred  to, 
the  court  has  nothing  to  proceed  upon;  and  thus  there  is  a  legal 
reason  why  no  plea, — or  answer, — is  required.  Under  any  legal 
rules  known  before  the  Code  was,  the  section  isfelo  de  se. 

Except  for  thus  making  a  demurrer  reach  matters  of  abatement, 
it  would  seem  that  there  could  be  no  doubt  that  a  party  cannot  de- 
mur and  answer,  to  the  same  matter,  (See  post,  chap.  v.  note  i.) 
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If  it  be  necessary  to  abrogate  pleas  to  the  jurisdiction,  and  all 
pleas  in  abatement ;  these  first  four  causes  for  demurrer  should  be 
classed  ■with  answers.  The  fifth  is  properly  ground  for  demurrer : 
Still,  under  the  Code,  as  at  common  law,  no  recovery  can  be  had  on 
such  a  complaint.  See  post,  chap.  v.  sections  97.  98. — The  plaintiff 
must  elect  which  cause  of  action  to  proceed  •with,  and  abandon  the 
others ;  or  get  leave  to  ameni  by  striking  out  the  rest :  Or,  there 
seems  to  be  no  reason,  why  a  motion  in  arrest  of  judgment  could 
not  (under  the  Code,)  be  made.  (See  8  How.  Pr.  Kep.  159.  3 
Seld.  168.  2  Kern.  561.)  Nor  does  there  seem  any  way  to  avoid 
it,  and  amend,  even  after  verdict,  under  sections  173,  174,  of  the 
Code ;  as  they  seem  not  to  reach  the  case  And  this  conclusion  can 
hardly  be  altered  by  section  148  of  the  Code  ;  since  the  difficulty  is 
so  essentially,  and  inherently,  of  substance,  that  no  waiver  can 
reach  it.    15  N.  T.  Kep.  425.  481. , 

It  should,  further,  be  observed,  that  in  here  speaking  of  misjoin- 
der ;  the  reference  is  to  a  'properly  separated  statement  of  two  dis- 
tinct causes  of  action,  which,  from  their  natures  cannot  be  joined  in 
one  complaint :  And  that  no  reference  is  here  had  to  the  mixing  up, 
(in  one  count,)  of  two  causes  of  action  j^although  this  latter  fault, 
(constituting  duplicity,)  is  still  held  a  ground  for  demurrer.  (8  How. 
Pr.  Rep.  177.  9  lb.  198.  311.  842.  10  lb.  361.)  And,  as  the 
Code  has  named  no  such  ground  for  a  demurrer,  courts  are  compelled 
to  call  it  a  demurrer  for  'improperly  uniting  causes  of  action.' 
(See  post,  chap.  iv.  note  xix.) 


CHAPTER  III. 

OP  THE  GENERAL  RULES  OF  PLBADINa. 

REQnsiTES    OF    PLEADING. 

Before  we  enter  upon  a  separate  examination  of 
the  several  divisions  of  Pleading,  enumerated  in  the 
preceding  chapter,  it  will  be  proper  to  premise  certain 
miscellaneous  rules,  applicable  to  pleading  in  general. 

Sec.  1.  There  are  two  indispensable  requisites  to 
all  good  pleading :  1,  That  the  matter  pleaded  (i.  e. 
the  facts  alleged,)  be  suflEicient  in  law  to  avail  the 
party  who  pleads  it ;  and  2,  That  it  be  deduced  and 
alleged,  according  to  \he  forms  of  law.  And  if  either 
of  these  requisites  be  omitted,  the  pleading  is  ill.  (p) 
For  all  pleading  is  required  to  be  sufficient,  not  only 
in  substance,  but  in  form  also  :  By  which  latter  term, 
we  are  here  to  understand  those  technical  or  artificial 
modes  of  introducing  and  detailing  the  subject-matter 
pleaded,  which  have  been  established  by  usage,  and 
which  cannot  be  dispensed  with,  without  impairing 
that  certainty,  regularity  and  uniformity,  which  are 
essential  in  all  judicial  proceedings.  (1)  (i) 

(p)  Hob.  164.  Bac.  Abr.  Pleas,  &c.  Introduction.  Cowp.  683. 
Post,  cb.  9.  ^  13. 

(1)  This  consideration  may  account,  in  a  great  measure,  for  the 
importance  which  courts  of  justice  attach — and  which  they  are, 
sometimes,  charged  with  attaching,  unnecessarily — to  matters  of 
mere  form,  in  pleading. 

(i)  The  experience  of  all  our  courts,  under  the  Code,  fully  confirms 
the  soundness  of  this  reason  for  the  rule.    And  the  want  of  this 
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Sec.  2.     It  is  regularly  essential  then  to  all  good  ? 
pleading,  that  the  party,  ofifering  new  matter,  allege  1 
every  substantive  fact,  which  is  necessary  in  law  to  the  ' 
maintenance  of  his  suit  or  defence,  {q)     For  if  any 
such  fact  be  omitted,  the  claim  or  defence,  as  disclosed 
by  the  pleader,  must  of  necessity  be  defective,  (ii) 

Sec.  3.  But  that  which  already  appears  sufficient-^ 
ly,  in  the  pleading  of  either  party,  without  a  formalj 
allegation,  need  not  be  expressly  averred,  (r)  For  it 
would  be  obviously  nugatory  and  absurd,  to  require  a 
distinct  and  substantive  averment  of  that  which,  by 
the  supposition,  already  appears  with  sufficient  cer- 
tainty. 

Sec.  4.  Thus,  in  pleading  a  covenant  to  stand 
seized  to  uses,  (which  is  a  species  of  conveyance 
founded  only  upon  the  consideration  of  kindred  or 
marriage,)  if  it  is  expressly  shown  that  the  deed  is 
from  a  father  to  his  son,  or  other  near  relative,  there  is 

(q)  Bac.  Abr.  Pleas,  &c.  A.    Com.  Dig.  Pleader,  C.  76.   Lawes' 

PI.  46. 

(r)  Co.  Litt.  303.  Yelv.  176,  note.  7  Co.  40  b.  9  lb.  54.  a. 
b.     11  lb.  25  a.    2  N.  Eep.  77. 


very  certainty,  regularity  and  uniformity,  is  one  great  cause  of  our 
having  tbe  court  calendars  cumbered  with  causes,  which,  under  the 
old  rules  of  pleading,  would  have  been  out  of  court,  on  the  plead- 
ings: And  that,  not  for  matter  of  form;  but  because  the  attempt 
to  state  their  facts,  within  the  rules  established  for  certainty,  &c., 
would  have  shown  the  pleader  that  he  had  no  standing  in  court. 

(ii)  This  section  can  be,  and  should  be,  as  strictly  followed  under 
the  Code,  as  at  common  law.  And  attending  to  it,— (learning  law 
enough  to  be  able  to  attend  to  it,)— would  do  almost  everything  in 
correcting,  practically,  the  disconnected,  unmeaning,  and  inconse- 
quent answers  which  are,  unfortunately,  so  nuigerous. 
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no  need  of  averring  distinctly  tliat  the  conveyance 
was  made  in  consideration  of  kindred  {s) :  For  that 
such  was  the  consideration,  (there  being  no  other 
alleged,)  is  apparent  from  the  relationship,  which  is 
expressly  stated.  And  upon  the  same  principle  it  is, 
that  though  in  trespass  or  trover,  for  the  taking  or 
conversion  of  goods,  or  specific  chattels,  the  value  of 
the  property  must  regularly  be  alleged;  yet  if  the 
action  is  brought  for  taking  or  converting  current 
money  (as  one  hundred  dollars,  current  coin  of  the 
United  States),  it  is  unnecessary  to  make  a  distinct 
averment  of  its  value  (t):  Since  that  fully  appears 
from  the  number  of  dollars  stated. 

Sec.  5.  Thus  also,  in  an  action  upon  a  covenant 
for  quiet  enjoyment,  (in  which  the  eviction  of  the 
plaintiff  must  be  shown  to  have  been  under  elder  title) 
if  it  appears  clearly,  from  facts  stated  in  the  declara- 
tion, that  the  e victor's  title  is  the  elder,  there  is  no 
need  of  formally  and  distinctly  averring  that  it 
is  so.  {u) 

Sec.  6.     Upon  a  similar  principle,  circumstances, 

i however  material,  if  necessarily  implied  in  any  fact 
expressly  stated,  need  not  themselves  be  substantively 
alleged,  (v)  And  therefore,  if  one  pleads  a  feoffment, 
without  expressly  averring  livery  of  seisin,  this  omis- 
sion does  not  vitiate  the  pleading  (w) :  Since  livery 

(s)  lid. 

{t)  11  Co.  54.  b. 

(m)  4  T.  E.  617.    2  Lev.  37. 

(»)  Bao.  Abr,  Pleas,  &c.  I.  3.  Go.  Litt.  303.  b.  1  Salk.  91.  8 
Co.  82.  b. 

[w)  lid.  2  Saund.  305,  n.  13.  Com.  Dig.  Pleader,  E.  9.  Cro. 
Jac.  411.    Cro.  Eliz.  401.    See  cb.  10. 
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of  seisin,  being  of  tlie  essence  of  every  feoffment,  a 
feoffment,  ex  vi  termini,  implies  such  livery.  And 
therefore,  to  allege  a  feoffment,  is  by  necessary  im- 
plication to  allege  livery  of  seisin.  Again:  If  the 
plaintiff  in  ejectment  describes  the  land  in  question 
as  lying  in  the  parish  of  A,  it  is  not  necessary,  in 
laying  the  ouster,  to  allege  that  it  was  committed  in  the 
same  parish :  For  that  fact  sufficiently  appears  from 
the  local  description  before  given  of  the  land,  (x)  (iii) 

Sec.  7,  All  facts  alleged  in  good  pleading,  consist, 
either  1,  of  the  gist  or  substance  of  the  complaint,  or  de- 
fence— or,  2,  of  matter  of  inducement,  or  as  it  is  some-' 
times  termed,  conveyance — or,  3,  of  matter  of  aggrava- 
tion. Whatever  else  is  stated,  in  any  part  of  the 
pleadings,  is  but  surplusage.  For  what  is  termed  form 
in  pleading,  constitutes  no  distinct  matter,  but  simply 
the  manner,  in  which  the  matter  pleaded  is  stated. 

Sec.  8.  Theg25^of  the  complaint  or  defence  is  the 
essential  ground  or  principal  subject-mattef  of  it;  or 
that,  without  which  no  legal  cause  of  complaint  can 
appear,  on  the  one  hand,  or  no  legal  ground  of  defence, 
on  the  other ;  however  perfect,  in  point  of  form,  the 
pleading  may  be.  Of  this  nature  is  the  consideration 
of  the  defendant's  promise,  in  assumpsit — the  perfor- 

{x)  Com.  Dig.  Pleader,  C.  20.  Cro.  Jac.  555,  557.  2  Mod.  304. 
2  Black.  E,  706. 


(iii)  This  rule  is  acted  on,  under  the  Code,  as  it  was  before.  11 
How.  Pr.  Rep.  216.  3  Duer  691.  12  How.  Pr.  Rep.  460.  8  lb. 
385.  6  Barb.  662.  4  Duer  862.  2  Sandf.  673.^For  discrimi- 
nating, as  to  averments  which  do  not  imply  what  ia  requisite,  see 
5  How.  Pr.  Rep.  5.    14  lb.  297. 
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mance  of  a  condition  precedent,  in  an  action  on  a  con- 
tract, containing  such  a  condition — ^the  conversion  in 
trover,  &c. 

Sec.  9.  Matter  of  inducement  is  tliat  which  is 
merely  introductory  to  the  essential  ground  or  sub- 
stance of  the  complaint,  or  defence — or  in  some  respect 
explanatory  of  it,  or  of  the  manner  in  which  it  origi- 
nated or  took  place.  Thus  in  trover,  the  loss  and 
finding  of  the  plaintiff's  goods  {y) — and  in  an  action 
for  a  nuisance  to  a  house  or  land,  the  plaintiff's  pos- 
session of  the  subject  injured — 'are  respectively  mat- 
ters of  inducement,  (iv) 

Sec.  10.  Matter  of  aggravation  is  that  which,  in 
actions  for  forcible  injuries,  is  intended  to  show  the 
circumstances  of  enormity,  under  which  the  principal 
wrong  complained  of  was  committed.  Thus  if  the 
plaintiff,  in  trespass  for  breaking  and  entering  his 
house,  superadds  to  his  statement  of  the  breaking  and 
entry,  that  the  defendant  at  the  same  time  made  an 
affray,  beat  his  servants,  scattered  his  goods,  and 
committed  other  enormities,  these  superadded  facts 
are  only  matters  of  aggravation,  which  require  neither 
proof  nor  answer  :  The  breaking  and  entering  of  the 

{y)  Bull.  N.  P.  33.     Lawes'  PL  66. 

(iv)  Some  of  these  matters  of  inducement  are  cut  off  by  the  Code ; 
hut  others  remain  necessary.  Is  not  our  true  rule,  this  ? — ^where 
the  inducement  is  but  a  legal  fiction, — (as  is,  ordinarily,  the  alle- 
gation of  loss  and  finding,  in  trover,) — it  is  not  now  required :  "While 
what  is  a  substantive  fact, — (as  the  plaintiff's  possession,  in  a  suit 
for  nuisance,)  must  still  be  alleged.  (16  Barb.  61.  31  Barb. 
106.) — Understanding  this  classification  of  averments,  will  at  least 
enable  the  pleader  to  select,  and  retain,  those  which  are  essential. 
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house  being  alone  the  gist  of  the  action  (z) — and 
whatever  sufficiently  answers  these,  is  of  course  a 
sufficient  answer  to  the  whole  complaint,  including  all 
matters  of  aggravation,  (a) 

Sec.  11.  The  last  observation  is  equally  true  of 
matter  of  inducement ;  which'  from  its  nature  as  al- 
ready explained,  does  not  in  general  admit  of  a  dis- 
tinct denial  or  precise  answer  of  any  kind,  (b)  For 
any  sufficient  answer  to  the  material  facts,  alleged  in 
the  pleading  of  the  adverse  party,  covers  all  that  he 
has  alleged — including  as  well  matter  of  inducement 
as  matter  of  aggravation.  Surplusage  is  that  which  is 
impertinent  or  entirely  superfluous,  as  not  being  neces- 
sary either  to  the  substance  or  the  form  of  plead- 
ing, (bb) 

Sec.  12.  It  is  regularly  necessary  in  pleading  to 
state  nothing  except  facts,  and  as  the  case  may  be, 
conclusions  from  them  (c) ;  or  in  other  words,  nothing 
except  facts  as  they  really  exist,  or  are,  by  legal 
fiction  or  presumption,  deemed  to  exist.  It  is  of 
course  unnecessary,  generally  speaking,  to  allege  mat- 
ter of  law.  (d)  For  the  judges  are  always  presumed 
— as  has  been  suggested  in  a  former  chapter — ^to  know 
judicially  what  the  law  is ;  and  have  therefore  no 
occasion  to  be  informed  of  it  by  the  pleadings. 

Sec.  13.  In  some  few  instances,  however,  it  was 
formerly  thought  necessary,  and  was  therefore  cus- 

(z)  3  Wils.  294.     3  T.  R.  292.     1  H.  Black.  555.    Lawes'  PI. 

70. 

(a)  lid.     Lawes'  PL  70. 

(b)  Lawes'  PI.  118.     Bull.  N.  P.  33. 

(JJ)  Com.  Dig.  Pleader,  C.  28.  29.  E.  12.     Lawes'  PI.  63. 

(c)  Doug.  159.  278.    Lawes'  PI.  46.        {d)  lid.  8  Co.  155. 
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tomary,  in  declaring,  to  state  the  law  as  well  as  the 
facts  upon  which  the  action  was  founded.  Such  was 
the  practice  in  declaring  in  actions  ex  (ZeZ«cto,  against 
common  carriers  for  goods  lost  or  damaged  by  their 
negligence  or  breach  of  trust:  and  in  similar  actions 
against  innkeepers, -^ov  the  effects  of  their  guests,  when 
lost  or  injured  infra  hpspitium,  (e) :  In  both  of  which 
cases,  the  plaintiff,  according  tq  the  ancient  form,  of 
pleading,  recited  in  his  declaration  the  custom  of  the 
realm,  i.  e.  the  rule  of  law,  in  virtue  of  which  he 
claimed  a  recovery.  (/)  (2)  But ,  the  '  custom  of 
the  realm'  being  in  all  c$ses,ino  other  than  the  com- 
mon or  general  unwritten  law  of ,  the  realm,  there 
was  never,  on  principle,  any  need  of  reciting  it.  And 
of  late  that  practice,  has  in  a  great  measure  fallen 
into  disuse  (g):  Though  in  actions  sounding  in  tort 
against  innkeepers,  it  appears  still  to  be  usually, 
though  unnecessarily  followed,  (h) 

Sec  14.  In  the  same  manner,  it  was  formerly 
usual  in  declarations  on  bills  of  excharige,  to  recite  the 
custom  of  merchants,  (i.  e.  the  rule  of  mercantile  law) 
upon  which  the  action  was  founded.  («')  But  in  this 
instance  also,  as  in  the  two  former,  such  a  recital  was 

(e)  Hob.  18.  3  Mod.  227.  1  Wils.  281.  2  Chitt.  PI.  273. 
Bac.  Abr.  Carriers,  A.  Id,  Inns,  C  6.  (n.) 

{/)  1  Sid.  245.  Gom.  Dig.  Actiori  on  case,  for  neg,  C.  2.  Bao. 
Abr.  Inns.  C.  6.     3  Go.  32.  a.    F.  N.  B.  94. 

(g)  3  Wils.  429.    2  Ghitt.  PI.  271-2.  274. 

(h)  2  CHtt.  PI.  274. 

(«■)  PI.  Assist.  40.  Kyd  on  Bills,  177.  180.  Chitt.  on  Bills, 
184-5.  233-4. 


(2)  In  some  few  other  instances  also,  the  same  mode  of  pleading 
formerly  prevailed.     (Vid.  1  Lill.  Ent.  67,  68,  69,  80,  81.) 
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upon  the  principUs  of  pleading,  clearly  unnecessary  : 
Since  the  '  custtnn  of  merchants,'  or  which  is  the  same 
thing— the  law-merchant,  is  a  branch  of  the  common 
law.  (k)  In  the  modern  precedents,  therefore,  the 
recital  of  the  custom  is  in  general  omitted.  (I)  And 
even  the  practice  which  still  prevails  (m),  of  counting 
upon  the  custom  (i.  e.  of  making  an  express  reference 
to  it  in  the  declaration,  without  reciting  it),  appears 
for  the  same  reason  to  be,  an  unnecessary  formality, 
and  has  been  so  adjudged,  (n)  (v) 

Sec.  15.  In  some  instances,  however,  inferences 
of  law  are  advanced  in  pleading,  for  the  purpose  of 
showing  the  intended  application  of  the  facts  pleaded, 
or  for  the  sake  of  mere  form. — Thus  in  declaring  on 
bills  of  exchange,  after  the  statement  of  the  res  gesta, 
or  material  facts,  the  plaintiff  adds,  '  by  means  where- 
of, &c.,  the  defendant  became  liable,'  i.  e.  in  law,  'to 
pay,'  &c.  (0)  It  is  also  usual  for  the  defendant,  in  a 
plea  of  justification — after  stating  the  special  matter 

(k)  1  Ld.  Ray.  88.  175.     2  lb.  1542.     Garth.  288. 
(/)  lid.  PL  Assist.  80,  81,  241.     Chitt.  on  Bills,  184,  234. 
(?«)  Chitt.  on  Bills,  233^.     PI.  Assist.  241. 
(n)  1  Ld.  Ray.  88,  175,  234.     Garth.  88,  269.     Ghitt.  on  Bills 
234,  (n,  c.)    '     {0)  Ghitt.  on  Bills,  235-244.     PI.  Assist.  241. 

(y)  Sections  13  and  14  show  that  the  pWwczpZes  of  common-law 
pleading  were  quite  sufficient  to  clear  themselves  of  unnecessary 
matters  of  form;  (see  20  How.  U.  S.  Rep.  524-5;)  and  that  a  re- 
form, which,  in  accordance-with.  those  principles,  would  abridge  mere 
matters  of  detail,  by  allowing  general  averments, — (see  cases  cited 
in  preceding  note  iii,) — would  be  far  better  than  a  sweeping  aboli- 
tion of  what  ages  had,  in  many  respects,  perfected.  The  latter 
course  has  imposed  on  the  profession,  and  the  courts,  the  labor  of  an 
almost  entire  reconstruction  of  pleadings. 
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which  constitutes  his  defence — to  accompany  his  con- 
fession of  the  facts  alleged  against  him  with  a  provt  ei 
bene  licuit ;  i.  e.  to  aver  that  he  did  the  acts  complained 
of,  '  as  by  law  he  well  might.'  {p)  In  this  instance 
also,  the  proposition  involved  in  the  clause  just  quo- 
ted, is  only  an  inference  of  law  from  the  facts  which 
constitute  the  justification,  and  therefore  is  not  of  the 
substappe  of  the  plea,  (vi) 

^  Sec.  16.  lia.  ■^iQ&dLing  particular  customs  {q),  ox  pri- 
vate statutes,  not  only  must  the  facts  which  bring  the 
case  within  the  custom  or  statute  be  pleaded ;  but  the 
custom  or  statute  itself — or  at  least  so  much  of  it  as 
is  material  to  the  case — must  be  recited  by  the  party 
complaining  or  defending  under  it  {r)  .(3),  the  recital, 
in  these  cases,  is  not  to  be  deemed  matter  of  law.    For 

{p)  8  T.  E.  79.    2  Chitt.  PI.  503-506.  524-530. 
(g)  1  Black.  Com.  76.     Co.  L.  175.    Litt  ^  265.    Dr.  &  St.  18. 
(r)  1  Black.  Com.  86.     Cro.  Jac.  139.    4  Co.  76.     2  East,  341. 
Bac.  Abr.  Statute  L.  2.     1  Saund.  193. 


(3)  There  is  a  material  distinction,  not  always  observed  by  writers 
on  pleading — and  the  non-observance  of  which  has  sometimes  occa- 
sioned confusion — ^between  pleading,  counting  upon,  and  reciting 
a  statute.  Pleading  a  statute,  is  merely  stating  the  facts  which 
bring  a  case  within  it,  without  making  mention  or  taking  any  notice 
of  the  statute  itself.  Counting  upon  a  statute,  consists  in  making 
express  reference  to  it — as,  by  the  words,  '  against  the  form  of  the 
statute'  (or,  'by  force  of  the  statute')  'in  such  case  made  and  pro- 
vided.' Reciting  a  statute,  is  quoting  or  stating  its  contents.  A 
statute  may,  therefore,  be  pleaded  without  either  reciting  or  count- 
ing upon  it ;  and  may  be  counted  upon  without  being  recited. 

(vi)  See  cases  before  cited  in  note  iii,  for  illustrations  of  our 
still  resorting  to  this  rule,  in  regard  to  complaints,  even  on  promis- 
sory notes.  See  also  Howard's  Code  p.  193.  for  further  illus- 
trations. 
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such  customs  and  statutes — although  they  may  respec- 
tively furnish  the  rule  of  decision  in  cases  falling  within 
them — are  no  part  of  the  general  law  of  the  land ; 
but  like  private  records,  prescriptions,  deeds,  &c.  are 
regarded  and  treated  in  pleading  as  matters  of  fact,  of 
which  the  courts  of  justice  cannot  judicially  take 
notice,  (s)  Hence  it  is,  that  the  existence  of  any  such 
custom  or  statute  may  be  denied  by  plea  (t) ;  and  that 
when  so  denied,  it  must  be  proved  as  a  fact,  and  can 
be  tried  only  on  an  issue  in  fact.  Whereas,  matter 
of  law,  properly  so  called,  can  never  be  denied  in 
pleading,  (w)  (vii) 

Sec.  17.  But  under  the  rule  requiring  all  material 
facts  to  be  pleaded,  it  is  sometimes  necessary  to  allege 
not  only  those  which  really  exist;  but  also  certain 
conclusions  or  fictions,  which  the  law  founds  upon,  or 
connects  with  them,  and  which  it  regards  as  facts, 
though  they  exist  only  in  legal  intendment. 

(s)  1  Black.  Com.  86.    4  Co.  76.  a.  b.     1  Stra.  187.    Doug.  378. 
380.  n. 

(?)  Bac.  Abr.  Statute,  L.  2. 
(m)  8  Co.  28. 


(vii)  Section  163  of  the  Code  does  away  with  reciting  a  private 
statute ;  but  counting  upon  it  still  remains  necessary,  although  the 
form  of  counting  upon  it  is  there  prescribed.  As  to  a  public  statute, 
the  rule  under  the  Code  is  the  same  as  it  was  before.  1  Duer  132. 
See  5  Sandf.  153. 

In  regard  to  statutes  giving  penalties  ;  and  the  provisions  of  our 
Revised  Statutes,  as  to  the  requisites  of  the  summons  and  complaint, 
see  2  Rev.  Stat.  482.  §  10,  and  16  How.  Pr.  Rep.  46,  (which  case  was 
affirmed,  on  appeal,  by  the  G-eneral  Term  of  the  Supreme  Court, 
in  the  Third  District)  17  lb.  193.  18  lb.  302.  331.  5  Abbott  Rep. 
384. 
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Sec.  18.  Fictions  in  pleading  were  devised  for  the 
sole  purpose  of  advancing  justice  {v)  (4) ;  and  having 
been  sanctioned  for  this  purpose,  they  require,  on  the 
one  hand,  no  proof,  and  on  the  other,  they  cannot  be 
traversed  {w) :  Since  to  require  the  one,  or  permit  the 
other,  would  defeat  the  end  for  which  they  were  de- 
signed. The  fictions  employed  in  pleading  are  nu- 
merous ;  but  their  general  nature  and  operation  may 
be  sufl&ciently  illustrated,  for  the  present  purpose,  by 
two  or  three  familiar  examples : — 

Sec.  19.  In  the  action  of  indebitatus  assumpsit,  if 
there  is  an  actual  debt  or  legal  liability,  (by  simple 
contract),  on  the  part  of  the  defendant,  but,  as  is  fre- 
quently the  case,  no  express  undertaking  to  pay  the 
debt ;  the  plaintifi",  in  his  declaration,  must  regularly 
allege  a  promise,  {x)  (5)  For  as  the  action  of  assump- 
sit is,  in  its  form  and  structure,  adapted  to  no  other 
demands  than  those  arising  upon  promises ;  the  law, — 
when  no  promise  has  actually  been  made — implies  or 
'presumes  one,  from  the  fact  of  the  defendant's  being 

(v)  3  Black.  Com.  43.  107. 

(w)  Id.     Cowp.  177-8. 

(x)  Cro.  Eliz.  913.    1  Lev.  164.    2  Ld.  Kay.  1517.   2  Stra.  793. 

(4)  Fictions  in  pleading  are  seldom  employed,  except  in  the 
declaration ;  but  are  not,  however,  universally  confined  to  that 
part  of  the  pleadings. 

(5)  It  is  held,  however,  that  in  declaring,  in  assumpsit,  on  a  hill 
of  exchange,  against  the  drawer,  or  on  a  promissory  note,  agttinst 
the  maker,  a  statement  of  the  facts,  which  render  the  defendant  lia- 
ble to  pay,  is  sufficient,  without  expressly  alleging  a  promise  on  his 
part.  (1  Salk.  128.  1  Stra.  224.  Ld.  Ray.  538.  2  New  Rep. 
63.  n.)  The  reason,  assigned  for  the  rule,  is,  that  the  drawing  of 
the  bill,  or  making  of  the  note,  is  of  itself  an  actual  promise:  So 
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indebted;  for  the  purpose  of  entitling  the  plaintiff 
to  this  beneficial  action,  instead  of  the  precarious  and 
less  remedial  action  of  debt,  which  was  anciently  his 
only  remedy  in  such  a  case.  But  whenever  the  pro- 
mise is  thus  implied,  it  is  declared  upon  as  an  express 
one,  and  upon  the  face  of  the  record  is  always  taken 
to  be  express.  There  is,  indeed,  no  such  thing  as  an 
implied  promise  in  pleading ;  or  rather,  the  fact  of  its 
being  implied  appears  only  in  evidence,  and  never 
upon  the  record,  (y)  (viii) 

Sec.  20.  In  trover  also,  the  goods,  for  the  conver- 
sion of  which  the  action  is  brought,  are,  according  to 
the  precedents,  alleged  to  have  been  lost,  and  to  have 
come  to  the  defendant's  hands  hy  finding,  {z)  For  as 
trover  originally  lay  only  for  the  conversion  of  goods 

[y)  6  Mod.  131.     Cowp.  289.  7  T.  R.  351.  n.     1  Ld.  Eay.  588. 
(z)  1  LiU.  Ent.  70.     3  Black.  Com.  153.     2  Chitt.  PI.  223-231. 


that  alleging  the  act  of  drawing,  &o.,  is  virtually  alleging  z.  promise, 
by  the  drawer,  &c.  to  pay. — Whether  this  rule,  so  far  as  it  regards 
the  declaration  on  a  hill  of  exchange,  (in  which  the  drawer  makes 
no  express  promise),  is  agreeable  to  the  analogies  and  principles  of 
pleading,  appears  at  least  questionable.  For  in  all  other  cases  of 
indebitatus  assumpsit,  the  facts,  stated  in  the  declaration,  as  the 
ground  of  the  defendant's  liability,  are  regarded,  upon  the  face  of 
the  record,  only  as  the  consideration  of  the  promise,  which  the 
declaration  alleges,  and  must  allege.  But  whether  the  rule  is,  ou 
principle,  correct  or  not,  the  universal  practice  is,  to  allege  a  sub- 
stantive promise,  by  the  drawer  of  the  bill. 

(viii)  In  some  cases,  under  the  Code,  it  has  been  held,  that  an 
averment,  in  a  complaint,  that  the  defendant  was  indebted  to  the 
plaintiff,  was  not  an  averment  of  a  fact,  but  of  a  legal  conclusion 
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actually  lost  and  found  (a) ;  the  averment  of  a  loss  by 
the  plaintiff,  and  a  finding  by  the  defendant — which, 
in  most  cases  is  a  mere  fiction — was,  at  a  later  period, 
introduced  for  the  purpose  of  extending  this  liberal 
action  to  cases,  in  which  there  was  anciently  no  other 
remedy,  than  that  afforded  by  the  more  narrow  and 
inconvenient  action  of  detinue,  (b)  And  thus,  by  the 
aid  of  this  fictitious  averment,  which  is  not  traversa- 
ble, the  action  of  trover  now  lies  in  all  cases,  in  gen- 
eral, in  which  he  who  is,  by  any  means,  in  possession 

(o)  3  Black.  Com.  152.     Bac.  Abr.  Trover,  Introd. 
(b)  3  Reeve  H.   E.  L.  885-6.  526.    2  Black.  Com.  153.    8 
Woodes.  212. 


from  facts  stated.  This  is  certainly,  far  from  the  doctrine  of  the 
text ;  and  that  of  the  text  seems  to  be  the  correct  one.  In  saying 
that  A.  is  indebted  to  B.  for  the  value  of  a  horse,  which  B.  sold  to 
A  ;  the  statement  is  one  of  fact,  just  as  much  as  would  be  the  state- 
ment that  A.  bought  of  B.  a  horse,  for  which  he  promised  to  pay 
$100,  in  six  months :  Buying  the  horse  does  not  make  him  indebted  ; 
for  he  may  have  paid  cash  for  the  horse. — The  legal  fiction,  (on 
the  first  state  of  facts,  on  which  indebitatus  assumpsit  lay,)  was  in 
the  averment  that,  being  indebted,  he  promised  to  pay  ; — not  in  that 
he  was  indebted.  To  be  sure,  an  answer,  (being  one  to  the  whole 
complaint,)  which,  while  it  denies  the  indebtedness,  does  not  deny 
those  facts,  averred  in  the  complaint,  from  which  a  liability  is  neces- 
sarily inferred,  is  not  a  good  answer ;  and  may  be  struck  out  as 
frivolous, — (since  there  is  no  demurrer  to  such  an  answer:) — But 
that  ruling  does  not  make  this  averment  of  indebtedness  an  aver- 
ment of  matter  of  law.  (10  How.  Pr.  E.ep.  3Y7.)  In  such  a  ease, 
the  plaintiff  is  entitled  to  judgment,  because  he  has  a  cause  of  action 
not  answered.  But  could  the  defendant  admit  the  indebtedness, 
and  not  have  judgment  given  against  him  ?  (see  post,  chap,  vi,  note  i, 
and  note  xv.) — In  accordance  with  this  reasoning  see  Holstein  v. 
Eice,  15  How.  Pr.  Rep.  1.    See  also  3  Seld.  476. 
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of  another's  personal  chattels,  converts  them  to  his 
own  use.  (c)  (6)  (ix) 

Sec.  21.  So  also  in  the  modern  English  ejectment, 
which  lies  nominally  only  for  a  term  of  years,  the  lease 
to  the  nominal  plaintifi",  his  entry  under  it,  and  the 
ouster  charged  upon  the  casual  ejector,  (all  which  were 
originally  material  facts,  and  are  still  stated  as  facts 
in  the  declaration),  are  in  reality  mere  fictions,  de- 
vised for  the  purpose  of  escaping  from  the  inconven- 
ient forms  of  real  actions,  and  facilitating  the  deter- 
mination of  questions  of  title  to  real  property,  (d) 
And  by  these  fictions,  aided  by  corresponding  rules 
of  practice,  this  convenient  remedy  is  accommodated 
practically  to  the  trial  o£  freehold  titles,  (e)  (x) 

Sec.  22.  "Whenever  it  is  necessary  for  a  party,  in 
any  stage  of  the  pleadings,  to  show  an  estate  in  fee 
simple,  it  is  sufiicient,  in  general,  to  allege  the  estate 
in  general  terms,  (as  that  he,  or  another,  was  'seised 
in  his  demesne  as  of  fee'),  without  stating  when  or 

(c)  Bac.  Abr.  Trover.  Introd.     Cro.  Eliz.  781.     Bull.  N.  P.  33. 
{d)  B  Black.  Com.  199.  201.  206.     2  Burr.  667-8. 
(c)  I  Wils.  220.     7  T.  K.  327.  334.     1  Bos.  &  P.  573. 

(6)  Since  the  action  has  been  thus  extended,  it  is  held,  that  the 
averment  of  finding  is  not  indispensable  (5  Bac.  Abr.  Trover,  P.  1. 
Bull.  N.  P.  33.)  It  is  still  retained,  however,  in  the  approved 
precedents. 

(ix)  Again  the  principles  of  pleading  had  cleared  themselves  of 
the  fiction.  The  'approved  precedents'  needed  merely  to  be  disap- 
■proved,  by  the  courts.     (See  Ante,  note  v.) 

(x)  All  this  was  remedied,  in  N.  Y.  thirty  years  ago,  by  the  Re- 
vised Statutes ;  (3  Rev.  St.  5th  Ed.  p.  592.  §  4,  &o.)  and  there  was 
no  need  of  a  Code  for  this :  Nor,  in  fact,  has  the  Code  changed  the 
Revised  Statutes,  in  this  respect. 
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how  the  estate  commenced,  or  was  created.  (/)  But 
"when  title  to  any  particular  estate — ^as  an  estate  in 
tail,  for  life,  or  for  years — ^is  necessary  to  be  shown 
in  a  plea  in  bar,  avowry,  replication,  or  any  of  the  plead- 
ings subsequent  to  the  declaration,  the  commencemeint  of 
the  estate,  and  the  mode  of  its  derivation,  must  be 
specially  stated.  ^)  (xi) 

Sec.  23.  The  principal  reason  of  this  diversity 
appears  to  be,  that  an  estate  in  fee  simple  may  be,  and 
frequently  is  acquired  by  means,  consisting  of  sheer 
matter  of  fact,  (as  by  a  continued  disseisin  of  the 
rightful  owner,  or  b^  long  possession),  of  Which  the 
jury  is  competent  to  judge  (h) ;  and  which  need  not, 
therefore,  be  specially  shown  to  the  cotirt  upon  the 
record :  And  hence  a  general  allegation  of  a  seisin  in 
fee  simple  is  traversable.  (^)  Whereas  particular 
estates,  which  must  always  be  derived  out  of  the  fee 
simple,  can  regularly  be  tjreated  only  by  legal  con- 
veyance, or  by  operation  of  law  (k) ;  both  of  which 
modes  of  acquisition  necessarily  involve  matter  of 
law ;  of  whicli  the  jury  are  not  competent  judges : 
And  therefore,  a  general  allegation  of  a  seisin  or  pos- 

(/)  1  Ld.  Kay.  333.     2  Salk.  562.     Comb.  4'76.     Carth.  444. 
S  *Wils.  70.  72.    12  Mod.  191.  (g)  lid. 

(k)  2  Salt.  562.    3  Wils.  72.    Co.  tit.  297.  a. 
(?)  Comb.  476.    12  Mod.  191. 
{h)  3  Wils.  72.    12  Mod.  191.    2  Salk.  562. 


(xi)  By  the  N.  Y.  Eevised  Statutes,  (which,  on  this  subject,  still 
remain  the  law,)  whatever  the  estate  be,  it  may  be  alleged  gener- 
ally. And  as  we  have  no  pleaidingg,  (subsecfiient  to  the  complaint,) 
which  require  the  affirmative  averment  of  a  particular  estate ;  the 
latter  part  of  this  section  is  here  inapplicable; — ^however  mtich  a 
rule  different  from  ours  might  tend  to  certainty. 
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session  of  such  an  estate  (in  a  plea,  &c.)  is  ill ;  because 
it  improperly  blends  law  ^nd  fact,  and  therefore  is 
not  traversable.  (I) 

Sec.  24.  It  is  hei^ee  necessary — when  title  to  estates 
of  the  latter  kind  is  to  be  averred  in  a  plea,  avowry, 
&c. — that  the  time  and  manner  of  their  derivation  be 
specially  shown  in  the  pleading;  that  the  plaintiff 
may  be  able  to  traverse  distinctly  any  particular 
point  in  the  title.  For  as  there  is  no  general  issue  to 
pleas,  avowries,  replications,  <&;c ;  no  traverse  can,  in 
general,  be  taken  upon  them,  otherwise  than  by  de- 
nying precisely  some  or  all  of  the  specific  allegations 
contained  in  them,  (m)  (xii) 

Sec.  25.  But  in  personal  actions,  this  latter  rule 
holds,  in  general,  only  of  those  parts  of  the  pleadings, 
which  are  subsequent  to  the  declaration.  And  there- 
fore if  a  tenant  in  tail,  fox  life,  or  for  years,  brings  a 
suit  for  an  injury  to  Ms  possession,  (as  in  trespass 
quare  dausum  fregit,  -trespass  on  the  case  for  obstruct- 
ing a  way,  ke.);  it  is  not  necessary  for  him  to  state 
the  commencement  of  his  title  in  his  declaration,  {n) 
For  the  action  is  not  founded  on  title,  but  on  possession. 
It  is  not  necessary,  therefore  in  such  a  case,  to  state 
his  title  in  any  manner  whatever :  It  being  suflSiGient 
to  allege  merely  his  possession.  For,  as  against  a 
wrong  doer,  possession  alone,  in  the  plaintiff,  is  suffi- 

(Z)  Gowh.  476.    G&Tth.  4,45.    12  Mo^.  191.    2  Salk.  562. 

(ot)  2  Salk.  562. 

(n)  2  Salk.  562.     Comb.  476.     Cro.  Car.  571.     Carth.  444. 


(xii)  Witli  us  the  reason  for  such,  a  rule  of  pleading  might  well 
be,  that  we  have  no  issue,  (general  or  special,)  to  an  answer. 
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cient  (o) ;  and  in  actions  of  this  kind,  the  defendant 
is  always  charged  as  such,  (xiii) 

Sec.  26.  And  in  general,  when,  as  in  the  preced- 
ing cases,  a  particular  estate  is  only  matter  of  induce- 
ment, it  is  unnecessary,  in  any  stage  of  the  pleadings, 
to  state  when  or  how  it  commenced  {p) :  The  reason 
of  which  is  apparent,  from  the  principles,  (already 
stated),  which  regulate  the  pleading  of  matter  of 
inducement,  in  general.  Indeed  the  single  considera- 
tion, that  such  matter  is  never  contested  in  the  plead- 
ings, furnishes  a  sufficient  reason  for  the  rule.  Ante, 
§11. 

Sec.  27.  And  therefore,  in  an  action  of  trespass 
for  an  assault  and  battery,  if  ihe  defendant,  being  a 
tenant  for  years  of  a  house  or  land,  justifies  the  acts 
complained  of,  as  having  been  done  in  resisting  the 
plaintiff's  unlawful  entry  into  the  one,  or  upon  the 
other ;  it  is  sufficient  as  regards  the  matter  of  title,  for 
the  defendant  to  aver  in  his  plea,  that  he  was  'possessed 
of  a  certain  dwelling-house'  (or  'a  certain  close') 
&c.  without  stating  the  time  at  which,  or  the  manner 
in  which,  his  possession  commenced,  (g)  For  to  his 
plea,  his  estate  or  possession  is  but  matter  of  induce- 
ment. 

(o)  1  Ld.  Kay.  333,  266.  Com.  Dig.  Pleader,  C.  89.  Sayer,  32. 
1  Wils.  327.     1  Vent.  319. 

{p)  3  Wilt).  72.  1  Ld.  Eay.  334.  8  T.  K.  79.  299.  2  Chitt. 
PI.  529-531.    Com.  Dig.  Pleader,  C.  43.  E.  19.     Garth.  444. 

(g)  lid. 

(xiii)  This  principle  is  the  one,  on  which  justices  of  the  peace 
(in  N.  Y.)  can  try  actions  of  trespass  quare  clausum  fregit ;  when 
title  is  not  actually  brought  in  question.    6  Hill  537.    2  Duer  622. 
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3sc.  28.  As  a  general  rule,  all  material  facts  (7), 
pleaded  on  either  side,  must  be  stated  in  positive  and 
direct  terms,  and  not  argumentatively,  (i.  e.  in  a  man- 
ner which  leaves  them  to  be  collected  by  inference) ; 
nor  by  way  of  recital,  as  under  a  '  whereas.'  (r)  This 
requisite  is  prescribed,  not  only  for  the  sake  of  pre- 
cision ;  but  also  that  the  adverse  party  may  be  ena- 
bled to  traverse  the  matter  alleged,  directly  and  dis- 
tinctly. And  therefore,  if  in  an  action  of  covenant 
broken,  the  defendant — instead  of  pleading  perfor- 
mance generally,  or  specially,  as  the  nature  and  terms 
of  the  contract  may  require — ^pleads  that  he  has  not 
broken  his  covenant ;  the  plea  is  ill.  {s)  For  it  leaves 
the  fact  oi  performance  to  be  inferred  from  that  of  the 
covenant's  not  being  broken  (8),  so  that  the  former 
fact,  (the  only  one,  on  which  such  a  plea  can  be  sup- 
posed to  be  founded),  cannot  be  directly  put  in  issue  by 
a  traverse  of  the  plea,  (xiv) 

(r)  Co.  Litt.  303.  a.  Bao.  Abr.  Pleas,  &c.  B.  5,  (4)  1.  5.  Tres- 
pass, 1.  2. 

{s)  8  T.  E.  278.    2  Black.  K.  1312.    2  Vent.  156. 

(7)  Material  facts  are  such  as  are  essential  to  the  right  of  action, 
or  defence,  and  are  therefore  of  the  substance  of  the  one,  or  the 
other. 

(8)  The  plea  stated  in  the  text  would  also  be  ill,  as  improperly 
blending  law  and  fact. 

(xiv)  All  recitals  are  done  away  with  in  N.  Y. ;  and  every  aver- 
ment must  be  direct  and  positive.  Argumentative  pleading  is  as 
bad  as  at  common  law.  (1  Duer  253.  3  Seld.  476.)  It  is,  how- 
ever, to  be  objected  to  only  by  motion  to  strike  out :  Since,  if  a 
party  be  allowed  to  go  to  trial  on  such  pleading,  the  inference  is 
either  proved  directly,  or  found  from  what  is  proved ;  and  the  judg- 
ment is  well  sustained.  (See  post  sections  30.  33.)  Hypothetical 
pleading  is,  also,  bad.  (IB  How.  Pr.  Eep.  14.  9  lb.  543.)  So  is 
alternative  pleading, — as  it  always  was.  8  Mod.  329.   8  Pr.  Rep.193. 
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Sec.  29.  Upon  the  same  principle,  if  in  trespass 
for  tearing  the  seal  from  a  deed,  alleged  to  have  heen 
made  by  A.  to  B.,  and  to  have  conveyed  to  B.  a  cer- 
tain manor,  the  defendant  pleads  that  A.  did  not  con- 
vey the  manor  to  B. ;  the  plea  is  argumentative,  and 
of  course  ill  (t)  :  Since  it  denies  the  trespass  only  by 
inference — i.  e.  only  by  denying  the  existence  of  such 
a  deed  as  that  described — instead  of  putting  the 
wrongful  act  alleged  directly  in  issue.  The  proper 
plea,  for  the  defence  pleaded,  in  the  case  here  stated, 
would  be  the  general  issue. 

Sec,  30.  Argumentative  pleading  is  aided,  how- 
ever, by  verdict,  ar  on  general  demurrer,  (w)  For  the 
defectiveness  of  such  pleading  is  not  in  the  matter 
pleaded,  but  in  the  manner  of  pleading  it ;  and  it  is 
therefore  only  a  fault  inform. 

Sec.  31.  It  is  for  a  similar  reason,  that  the  gene- 
ral rule  disallows  the  allegation  of  material  facts  by 
way  of  recital;  as  under  a  'whereas.'  For  as  this 
form  of  averment  does  not  directly  assert  the  fact 
recited,  a  traverse  of  the  averment  would  not  put  the 
fact  directly  in  issue.  If  therefore,  in  an  action  of 
trespass  for  an  assault  and  battery,  the  plaintiff  should 
complain,  by  saying  in  his  declaration,  '  whereas  the 
defendant  with  force  and  arms  assaulted,'  &c. ;  or  if 
in  trespass  quare  clausum  fregit,  he  should  declare 
'whereas  the  defendant  with  force,  &c.  broke  and  en- 
tered his  close ; '  the  declaration  would,  in  both  cases, 

(«)  Yelv.  223.     Com.  Dig.  Pleader,  E.  3. 

(w)  Com.  Dig.  Pleader,  E.  3.     1  Saund.  274.  (n.  1.)    Aleyn,48. 
9  Johns.  R.  314.  Cont.  Bac.  Abr.  Pleas,  B.  5.  (4). 
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be  ill.  (u)  (9)  For  this  mode  of  stating  the  injury- 
would  not  constitute  a  positive  allegation  of  the  tres- 
pass in  either  case ;  and  the  plea  of  not  guilty  would 
be  tantamount  only  to  saying,  in  the  one  case,  '  whereas 
the  defendant  did  not  with  force  and  arms  assault,' 
&c.  and  in  the  other,  '  whereas  he  did  not  with  force, 
&c.  break  and.  enter  the  plaintiff's  close.' — A  princi- 
pal reason  therefore,  why  the  averment  of  material 
facts  by  way  of  recital  is  inadmissible,  is^  that  as  such 
averments  do  not  admit  of  a  direct  negative,  no  proper 
precise  issue  can  be  taken  upon  them. 

Sec.  32.  But  in  debt  on  bond,  the  allegation  that 
'whereas  the  defendant,  by  his  writing  obligatory, 
sealed,'  &c.  'acknowledged  himself  held  and  bound,' 
&c.  yet  he  has  not  paid,'  has  always  been  held  a 
sufficient  averment  of  the  execution  of  the  bond; 
though  that  fact,  which  is  the  gist  of  the  action,  is 
stated  only  by  way  of  recital :  And  in  this  form  are 
all  the  common  precedents  of  declarations  on  bonds, 
covenants,  and  specialties  of  every  kind,  {w)  The 
reasoji  of  this  apparent  deviation  from  the  general 
rule  is  said  to  be,  that  as  the  statement  under  the 
'  whereas '  is  part  of  an  entire  sentence,  of  which  the 
latter  clause  is  a  positive  averment,  the  former  part  is 
in  construction  also  positive,  and  therefore  capable  of 

{v)  Bac.  Abr.  PUas,  &e.  B,     TreSp.  I.  2.  5.  4.     Co.  Litt.  303. 
a.     2  Salk.  686.     1  Stra.  621.     Com.  Dig.  Pleader,  Q.  86. 
'  («,)  Bac.  Abr.  Pleas,  &c.  B.  5.  [4.]— 1  Lill.  Ent.  144-187.    2 
Chitt.  PI.  151-178.  191-9. 

(9)  When  the  suit  is  by  original  writ,  (as  in  the  English  court  of 
Com.  Pleas,)  such  an  averment  in  the  declaration  is  good— being 
aided  by  the  recital  of  the  writ,  in  the  declaration.  (Com.  Dig. 
Pleader,  C.  86.  1  Wils.  99,  2  lb.  203.  Fort.  376.  Bac.  Abr. 
Trespass,  I.  2. 
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being  directly  traversed,  (x)  However  this  construc- 
tion may  appear  in  a  grammatical  view,  it  has  always 
prevailed  in  the  forms  of  pleading. 
<  Sec.  33.  But  in  a  declaration,  the  whole  of  which 
may  be  denied  by  the  general  issue,  a  material  aver- 
ment, under  a  *  whereas,'  though  formerly  held  incur- 
able, is  now  amendable,  and  is  ill  only  on  special 
demurrer  (y) :  The  defect  being  not  in  the  matter 
alleged,  but  in  the  manner  of  alleging  it. 

Sec.  34.  The  words  pro  eo  quod,  (for  this  that) — 
quia  (because) — and  licet  (although,)  are  respectively 
sufficiently  direct  and  positive  for  introducing  a  ma- 
terial averment  (z) ;  as  they  are  all  considered  as 
terms  of  affirmation.  But  the  word  'quare'  (where- 
fore), though  used  in  the  writ  in  certain  actions,  is 
inadmissable  in  a  material  averment  in  the  plead- 
ings (a) :  For  it  is  merely  interrogatory.  And  there- 
fore a  declaration  which  begins  with  complaining  of 
the  defendant,  'wherefore  with  force,  &c.  he  broke  and 
entered,'  the  plaintiff's  close,  is  ill. 

Sec.  35.  A  material  averment  may  also  be  intro- 
duced by  a  videlicit,  or  scilicit  (to  wit)  ;  in  which  case, 
if  the  averment  immediately  preceding  the  '  viz.'  is 
direct  and  positive,  that  which  immediately  follows 
it  is  so.  {h)  Thus  if  the  plaintiff  in  trespass  declares 
that  the  defendant  took  and  carried  away  his  '  goods, 

{x)  Bac.  Abr.  Pleas,  &c.  B.  5.  [4.] 

{y)  2  Salk.  636.  1  Stra.  621.  Com.  Dig.  Pleader,  C.  86.  2 
Stra.  1151. 1162.  1  Chit.  PI.  375.  1  Wils.  99.  2  Mass  E.  358. 
7  Johns  R.  109. 

{«)  1  Saund.  117.  (n.  4.)  Com.  Dig.  Pleader,  C.  77.  1  Lev. 
194.    2  Lill.  Ent.  429,  431. 435.    2  Chitt.  PL  369-393. 

(a)  2  Salk.  636.     Bac.  Abr.  Pleas,  &c.  B.  6.  (4.) 

(S)  Hob.  172.     Com.  Dig.  Parols,  A.  8. 
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viz.'  such  and  such  articles  specifically  mentioned, 
the  specification  under  the  'viz.'  is  a  positive  and 
traversable  averment,  (c)  So  also  in  debt  on  bond, 
for  the  penal  sum  of  ^1000,  if  thedefendant  pleads 
that  there  is  due  on  the  bond  '  a  much  less  sum  than 
jelOOO,  viz.  ^500,  and  no  more,'  this  last  averment 
under  the  '  viz.'  is  regarded  as  a  direct  allegation,  and  is 
traversable,  as  it  would  have  been,  if  the  viz.  and  the 
quoted  words  immediately  preceding  it,  had  been 
omitted,  (d) 

Sec.  36.  The  proper  office  of  a  scilicit,  or  videlicit, 
is  to  particularize  what  is  general  in  the  words  preced- 
ing it,  or  in  some  other  manner  to  explain  what  goes 
before  it.  (e)  A  'viz.'  may  therefore  restrain  the  gen- 
erality of  preceding  words,  but  cannot  enlarge  or 
diminish  the  preceding  subject  matter.  (/) .  For  in  the 
former  case,  the  -'  viz.'  is  merely  an  explanation  of  the 
language  which  precedes  it ;  but  in  the  latter,  it  is  re- 
pugnant to,  or  variant  from,  the  preceding  matter. 
Thus  if  a  grant  is  made  to  'A.  and  his  heirs,  viz.  heirs 
of  his  body,'  the  interest  granted  is  an  estate  tail  (g) : 
For  here  the  '  viz.'  is  only  explanatory  of  the  sense  in 
which  the  word  '  heirs '  is  first  used,  and  not  incon- 
sistent with  it.  But  if  one  having  three  acres  of  land 
in  the  parish  of  A.,  grants  'all  his  land  in  A.,  viz. 
two  acres,'  the  three  acres  will  pass  (h)  :  Or  if  he  grants 
'  all  his  land '  in  the  parish  of  A.,  viz.  black-acre,  which 

(c)  2  Chitt.  PL  99,  272,  379,  385. 

(d)  2  Saund.  291.  b.  (n.  1.)     6  T.  E.  460.     2  Wils.  332,  385. 
(c)  Hob.  175.    2  Saund.  291.  b.  (n.  1.)    2  Wils.  332,  335. 
(/)  Hob.  172.     Com.  Dig.  Parols,  A.  8. 

(g)  lid. 

(h)  lid.    2  Saund.  291.  a.  (n.  1.) 
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lies  out  of  that  parish ;  black-acre  will  not  pass  by  the 
grant,  (i)  For  in  both  these  cases  the  'viz.'  is  repug- 
nant to  that  which  precedes  it.  The  same  distinction 
applies  to  the  use  of  a  'viz.'  in  pleading. 

Sec.  37.  Yet  in  the  application  of  this  general 
distinction  to  the  rules  of  pleading,  there  is  one  im- 
portant difference  to  be  observed,  (as  regards  the  use 
and  effect  of  a  'viz.')  between  the  averment,  of  mate- 
rial and  immaterial  facts.  When  a  viz.  is  followed  by 
what  is  material,  and  necessary  to  be  alleged,  and  pre- 
ceded by  words  of  direct  averment,  the  videlicet,  being 
regarded  as  a  positive  and  direct  allegation,  is  there- 
fore traversable  {k} :  In  other  words,  a  material  aver- 
ment under  a  viz.  is  traversable  whenever  it  would 
have  been  so,  if  it  had  been  made  without  a  viz.  Thus, 
when  in  debt  on.  bond  for  a  certain  penal  sum,  condi- 
tioned for  the  payment  of  a  less  sum,  the  defendant 
pleaded  that  he  was  indebted  to  the  plaintiff,  '  in  a 
large  sum  of  money,  to  wit,  the  said  sum  in  the  said 
condition  mentioned,'  and  then  alleged  special  matter 
in  avoidance — an  exception  was  taken  to  the  plea  as 
not  containing  any  statement,  in  an  issuable  form,  of 
the  sum  due  on  the  bond :  But  the  court  overruled 
the  objection,  and  held  the  statement  under  the  '  to 
wit,'  to  be  traversable.  (0  And  the  rule  appears  to 
be  universal,  that  any  fact,  which  is  in  its  nature 

(«•)    lid.    Hob.  170. 

(k)  3  Burr.  1730.  1  Saund.  169.  170.  (n.  2.)  2  lb.  291.  b. 
(n.  1.)  1  Black.  E.  495.  Yelv.  94,  Tiote.  4  Johns.  K.  450.  2 
Pick.  222. 

(Z)  2  "Wils.  332.  335. 
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^^ 

traversable,  may  be  traversedi,  though  pleaded  under 
a  videlicit.  (ffi)  (xv) 

Sec.  38.  It  is  apparent  from  what  has  been  said, 
that  a  material  fact  cannot  be  made  mmcderid,  by 
being  pleaded  under  a  'viz.'  (n)  Therefore,  if  an 
averment  undet  a  '  viz.'  contains  matter  in  itself  ma- 
terial, but  which  is  repugnant  to  what  goes  before  • 
the  pleading  is  ill.  (10)  Thus  where  to  an  action 
against  the  sheriff  for  an  escape,  he  pleaded  a  recap- 
tion of  the  prisoner,  on  fresh  suit,  '  before  the  exhibi- 
tion of  the  bill,  viz.  on  the  Sth  of  May '  (which  was  in 
fact,  after  the  bill  was  exhibited),  the  court  held  the 
plea  ill.  (o)  For  the  time  of  retaking  was  material ; 
inasmuch  as  a  recaption  after  the  exhibition  of  the 
bill,  is  no  defence  in  law  to  such  an  action. 

Sec.  39.  As  material  facts  averred  under  a  videlicit 
are  traversable ;  it  follows  that  they  must,  if  traversed, 
be  proved:  For  nothing  is  legally  traversable  by 
either  party,  except  what  the  advearse  party  may  be 
required  to  prove.  If  therefore  in  pleading  a  record, 
or  written  instrument  of  any  kind,  the  pleader  misstates 
the  date  of  it,  or  otherwise  misdescribes  it  in  any 

(m)  5  T.  B.  71.  1  lb.  656.  4  Johns.  K.  450.  1  Stra.  233.  2 
Saund.  291.  a,  c.  (n.  1.)  6  T.  E.  460.  463.  1  Saund.  169.  170. 
(n.  2.) 

{n)  lid. 

(o)  Latch,  200.  201.     2  Saund.  291.*;.  (n.  1.)     1  Black.  R.  495. 


(10)  On  this  point,  however,  there  have  formerly  been  some  con- 
tradiction and  confusion.  Latch,  200,  201.  Cro.  Jac.  135.  154. 
662.     12  Mod.  679.  580. 

(xv)  Sections  36  &  37,  referring  merely  to  the  effect  of  language 
used  in  pleading,  are  still  applicable  in  N.  Y. :  As  are,  indeed,  the 
greater  part  of  the  general  rules  of  common-law  pleading. 
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material  particular,  though  under  a  videlicit,  he  must 
fail  in  his  proof:  For  the  record  or  instrument,  when 
produced  in  evidence,  will  by  its  variance  from  the 
description  of  it  in  the  pleading,  appear  to  be  a  differ- 
ent record  or  instrument  from  that  pleaded,  (p)  (11) 

Sec.  40.  But  if  that  which  comes  under  a  wde/fa^ 
is  immaterial,  or  matter  of  mere  form  ;  its  repugnancy 
to  what  goes  before  does  not  vitiate,  or  in  any  way 
affect,  the  pleading.  In  such  a  case,  the  videlicit  is 
regarded  as  wholly  nugatory  and  void,  and  is  there- 
fore rejected  as  surplusage,  (q)  (12)  For  as  it  contra- 
dicts nothing  that  is  material  in  what  precedes  it,  (if 
it  did,  it  could  not  be  strictly  immaterial),  it  falls 
within  the  legal  maxim,  '  utile  per  inutile  non  vitiatur.' 
And  the  pleading  will  be  good  or  ill,  precisely  as  it 
would  have  been,  if  the  'videlicit,'  including  the 
averment  under  it,  had  been  omitted  or  struck  out. 
Thus,  if  in  trover  the  plaintiff  declares  that  he  was 
possessed  of  the  goods  in  question,  on  the  tenth  day  of 
May,  in  such  a  year,  and  that  the  defendant, '  postea ' 

{p)  4  T.  E.  590.  et  vide  1  lb.  656,  6  lb.  463.  2  Saund.  291. 
b.  (n.  1.) 

{q)  1  Lev.  195.  1  Saund.  116.  287.  2  lb.  291  (n.  1.)  Com. 
Dig.  Pleader,  C.  19. 


(11)  The  term  '  variance  '  signifies,  in  law,  a  discrepancy  between 
the  statement  or  description  of  a  record,  written  instrument,  or  ex- 
press contract  in  pleading,  and  the  record,  instrument,  &c.  itself, 
as  shown  in  evidence. 

(12)  In  most  of  the  numerous  cases,  usually  cited  to  this  point, 
the  question  has  arisen  after  verdict.  It  was  directly  decided, 
however,  in  the  case  cited  above  from  1  Lev.  194-5,  and  1  Saund. 
116,  (which  was  determined  upon  great  deliberation,  and  after  sev- 
eral arguments),  that  the  rule  holds  as  well  before,  as  after  verdict 
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{afterwards)  ';to  wit,  on  the  first  day'  of  the  same 
montli,  converted  them,  the  '  videlicit '  will  be  reject- 
ed as  surplusage  except  on  special  demurrer,  (r)  Tor 
the  particular  day  of  the  conversion  being  immaterial, 
and  that  stated  under  the  '■videlicit'  being  repugnant  to 
the  preceding '  postea,'  the  '  videlicit'  is  held  to  be  void. 
The  consequence  is,  that  the  declaration  will  stand, 
in  regard  to  its  legal  sufficiency,  as  if  the  plaintiff 
had  alleged  that  he  lost  the  goods  on  the  10th  day  of 
May,  and  that  the  defendant  '  afterwards  converted 
them,'  (omitting  the  videlicit,  and  stating  no  particular 
day ;)  in  which  case  the  declaration  would  be  good, 
unless  specially  demurred  to.  (s)  So  also,  if  the  plain- 
tiff" in  ejectment  declares  on  a  lease  dated  the  tenth  day 
of  May,  by  virtue  of  which  he  entered,  and  alleges 
that  the  defendant,  '  afterwards,  to  wit,  on  the  first 
day '  of  the  same  month,  ejected  him ;  the  '  videlicit ' 
will  be  rejected,  as  in  the  last  case ;  and  the  effect 
will  be  the  same  (t),  and  for  the  same  reason.  It  is 
hardly  necessary  perhaps  to  add,  that  an  immaterial 
'videlicit'  cannot  be  traversed,  and  need  not  be 
proved,  (u) 

Sec.  41.  But  a  videlicit  can  never  be  rejected, 
unless  repugnant  to  what  goes  before  it.  (v)  For  when 
consistent  with  what  precedes  it,  there  can  be  no  more 
propriety  in  rejecting  it,  than  there   would  be  in 

(r)  Com.  Dig.  Pleader,  C  19.  Oro.  Jac.  428, 135.  1  Lev.  195. 
12  Mod.  579.    Stra.  232.     1095. 

(i)  1  Lev.  195.  1  Saund.  286,  287,  a.  Com.  Dig.  Pleader,  C. 
19.  vide  Cro.  Jac.  96.  429. 

(t)  Cro.  Jac.  96.     Com.'Dig.  Pleader,  C.  19. 

(m)  1  Black.  Eep.  495.  per  Blackstone,  arg.  2  Saund.  291.  c. 
(n.  1.)     3  T.  R.  68.     Vid.  3  M.  &  S.  175. 

(■u)  5  East,  244.     1  Saund.  169. 
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rejecting  and  treating  as  surplusage  any,  and  every 
other  averment,  which  the  pleader  might  find  to 
operate  against  himself. 

Sec.  42.  The  general  rule,  (ante,  Sec.  28),  requir- 
ing material  facts  to  be  alleged  in  terms  of  direct  and 
positive  averment,  is  itself  by  no  means  universal. 
For  in  declarations,  facts  which  are  material,  and  even 
of  the  gist  of  the  action,  may  in  some  instances  be 
stated  under  a '  whereas.'  And  the  distinction,  collect- 
ible from  the  precedents,  appears  to  be,  that  all  those 
facts  which  are  directly  denied  by  the  terms  of  the  general 
issue,  or  which  may,  by  the  established  usage  of  plead- 
ing, be  specially  traversed,  must  be  averred  in  direct 
and  positive  terms :  But  the  facts,  however  material, 
which  are  not  directly  denied  by  the  terms  of  the  general 
issue,  though  liable  to  be  contested  under  it,  and 
which,  according  to  the  usage  of  pleading,  cannot  be 
specially  traversed,  may  be  alleged  in  the  declaration 
by  way  of  recital,  (xvi) 

Sec.  43.  The  reason  of  this  distinction  appears  to 
be,  that  as  facts  of  the  former  class  are  directly  traver- 
sable, either  by  the  general  or  a  special  issue ;  they 
ought  to  be  so  alleged,  that  the  issue  which  may  be 
taken  upon  them  shall  consist,  (as  all  issues  regularly- 
must),  of  a  direct  affirmative  on  one  side,  and  a  direct 
negative  on  the  other — which  could  not  be  the  case, 
if  they  were  alleged  by  way  of  recital :  Whereas, 
facts  of  the  latter  class — i.  e.  all  material  facts,  which, 

(xvi)  As  all  facts,  alleged  in  a  complaint,  may  be  denied  by  our 
answer  ;  (in  N.  Y.)  the  reasons  here  stated  would  not,  with  us, 
authorize  the  alleging  of  anything  under  a  'whereas.'  See  ante, 
note  xiv.) 
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though  not  in  terms  denied  by  the  general  issue,  are 
yet  liable  to  be  contested  under  it,  and  which  cannot 
be  made  the  subject  of  a  special  traverse — may  as 
well  be  alleged  by  way  of  recital,  as  in  direct  and 
positive  terms ;  because  all  such  facts  may  always  be 
controverted,  without  being  directly  and  in  terms  put 
in  issue.  And  as  it  can  never  be  necessary,  in  plead- 
ing to  answer  the  averment  of  any  such  fact,  by  a 
direct  negative  ;  it  can  of  course,  never  be  necessary  to 
make  the  averment  in  terms  of  direct  affirmation. 

Sec.  44.  To  illustrate  this  distinction : — In  tres- 
pass quare  clausum  /regit,  or  for  taking  and  carrying 
away  the  plaintiff's  goods,  the  forcible  breaking  and 
entering  of  the  plaintiff's  close,  in  the  one  case,  and  the 
forcible  taking  and  carrying  away  of  his  goods,  in  the 
other,  must  be  directly  and  positively  alleged  in  the 
declaration,  (w)  In  trespass  for  an  assault  and  bat- 
tery, the  act  of  assaulting  and  beating  must  be  averred 
in  the  same  manner,  (x)  In  the  same  manner  also 
must  be  alleged  the  conversion  in  trover  (y) — the  ouster 
in  ejectment  (z) — the  erection  of  the  nuisance,  in  an 
action  for  that  injury  (a) — and  the  taking  of  the  cattle 
or  goods,  in  replevin  (b) — the  neglect  of  a  bailee,  in  a 
special  action  on  the  case,  by  the  bailor,  for  damage 
occasioned  by  such  neglect  (c) — the  being  indebted  in 
debt  on  simple  contract  {d) — the  permitting  of  the  escape, 

(w)  1  Lil.  Ent.  431.  453.     2  Chitt.  PI.  382.  391.  393.  377. 

{x)  1  Lil.  Ent.  429.  436.  455.   2  Salk.  636.    2  CUtt.  PI.  367-8. 

{y)  1  Lil.  Ent.  70.     2  Chitt.  PL  323,  et  ult. 

(z)  2  Chitt.  PL  395.  402.  {a)  2  Chitt.  PL  240-1.  331-8. 

(b)  2  Lil.  Ent.  356,  369.     2  Chitt.  PL  364-368. 

(c)  2  Chitt.' PL  103-125.  274-5. 
(,d)  2  Chitt.  PL  141,  237. 
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in  an  action  against  a  sheriff  for  an  escape,  &c.  (e) 
For  the  acts,  or  facts,  specified  in  these  examples  (to 
which  many  others,  falling  within  the  same  rule, 
might  be  added)  are  such  as  the  general  issue,  in  the 
several  cases  supposed,  woiild  directly  and  necessarily 
deny.  This  will  be  very  obvious,  when  it  is  consid- 
ered that  in  no  one  of  these  examples,  can  the  fact 
specified  be  admitted  by  the  defendant  consistently  with 
the  general  issue.  And  as  the  particular  fact,  men- 
tioned in  each  of  these  examples,  is  liable  to  be  thus 
directly  denied  by  the  general  issue ;  it  must  be  di- 
rectly and  positively  alleged.  In  assumpsit  also,  the 
promise  must  be  stated,  in  terms  direct  and  positive 
(/) ;  because  the  general  issue  (non  assumpsit)  purports 
to  be  a  direct  denial  of  the  promise.  (13) 
'  Sec.  45.  So  also  in  declaring  on  specialties — as  in 
covenant  broken,  debt  on  a  covenant,  or  a  special 
declaration  on  a  bond  (14) — if  the  right  of  action  de- 
pends on  a  condition  precedent;  performance  of  the 
condition  must  be  alleged,  in  terms  of  direct  aver- 
ment, (g)  For  as  the  fact  of  performance,  on  the 
plaintiff's  part,  is  of  the  gist  of  his  action;  the  de- 
fendant must  be  at  liberty  in  some  way  to  contest  it. 
But  as  he  cannot  do  this  under  the  plea  of  non  est  fac' 

(e)  I  Lil.  Ent.  60.     2  Chitt.  PI.  147-151.  299-302. 

(/)  Chitt.  on  Bills,  tit.  Precedents,  passim. 

(g)  2  Chitt.  PI.  197.  485-6. 

(13)  The  application  of  the  general  rule  to  the  action  of  assump- 
sit requires  a  distinct  explanation  ;  for  which  vide  post,  ^  47,  and 
note  (15.)  . 

(14)  A  special  declaration  on  a  bond  is  one,  which, counts  as  well 
on  the  condition,  as  the  penal  part,  and  assigns  a  breach  of  the 
condition.     (Bac.  Abr.  Pleas,  &c.  B.  1,     Doot.  PL  84.) 
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turn — inasmuch  as  that  plea  is  not  adapted  to  such  a 
defence ;  he  must  of  course  be  at  liberty  to  take  a 
special  issue  upon  the  plaintiff's  allegation  of  per- 
formance, by  a  traverse.  That  allegation  must  there- 
fore, be  so  made  that  an  issue,  thus  taken  upon  it, 
may  consist  of  a  direct  affirmative  on  one  side,  and  a 
direct  negative  on  the  other.  The  same  rule  holds  as 
to  all  material  facts  alleged  in  the  declaration,  and 
which  cannot  be  controverted  under  the  general  issue 
Sec.  46.  And  even  in  assumpsit,  in  which,  (for 
reasons  peculiar  to  that  action)  advantage  may  be 
taken  of  a  condition  precedent,  under  the  general 
issue ;  performance  of  such  a  condition  must,  never- 
theless, be  averred  in  direct  terms  Qi) :  Because  the 
defendant  may  if  he  so  elects,  take  a  special  issue 
upon  the  fact  of  performance.  Thus  if  A.  promises 
to  pay  inoney  to  B.,  in  consideration  of  B.'s  hereafter 
delivering  certain  goods  to  A.  and  B.  brings  assumpsit 
for  the  money ;  he  must  directly  allege  the  delivery  of 
the  goods  according  to  the  agreement.  For  the  de- 
livery of  the  goods  is  a  condition  precedent,  q,nd  there- 
fore specially  traversable.  So  also,  if  one  is  bound  by 
his  promise  to  pay  the  debt  of  a  stranger  upon  request, 
or  upon  notice  given  of  its  amount ;  a  request  or  notice 
must,  for  the  same  reason,  be  specially  and  directly 
alleged  in  the  declaration,  {i)  (xvii) 

(h)  Hob.  106.     Cro.  Eliz.  201.    Com.  Dig.  Pleader,  G.  11.  C.  69. 
(e)  lid.     1  Saund.  32.     Com.  Dig.  condition,  L.  11.  Pleader,  73. 
3  Salk.  308,    Doug.  21. 


(xyii)  Under  the  Code,  dlt  Conditional  agreements  would  come 
within  the  rule ;  and  the  facts  which  make  a  compliance  with,  or 
fulfilment  of,  the  condition,  must  be  directly  alleged:  As,  if  the 
promise  be  to  pay  when  able,  the  ability,— {yilaioh.  under  the  former 
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Sec.  47.  But  the  consideration  in  assumpsit,  thougli 
of  the  gist  of  the  action,  may,  when  executed,  (as  in 
the  case  of  a  liability  existing  at  the  time  of  the  alleged 
promise),  be  stated  under  a  '  whereas.'  And  in  this 
form  is  the  consideration  in  such  cases  laid,  in  the 
precedents,  (k)  For  the  consideration  is  not  directly 
denied  by  the  terms  of  the  plea  of  non  assumpsit ;  and 
cannot  be  made  the  subject  of  a  special  traverse  (l) 
because  such  a  traverse  would  be,  in  effect,  the  gen- 
eral issue  informally  pleaded,  and  therefore  inadmissi- 
ble. There  is  consequently,  according  to  the  forego- 
ing principles,  no  need  of  a  direct  averment,  in  stat- 
ing the  consideration.  As,  however,  it  is  of  the 
substance  of  the  cause  of  action,  the  defendant  is  of 
course,  at  liberty  to  deny  it :  But  he  must  do  this,  if 
at  all,  under  the  general  issue.  (15)  (xviii) 

(A)  1  Lil.  Ent.  in  assumpsit,  passim.  CHtt.  on  bills,  tit.  Prece- 
dents, passion. 

(I)  Com.  Dig.  Pleader,  G-.  11.  14.  Cro.  Eliz.  201.  Hob.  106. 
Hetl.  50.    Doug.  21.    Bac.  Abr.  Pleas,  &c.  H.  5. 

rules  of  pleading,  must  be  proved,  (3  Esp.  Kep.  159.  2  Hen.  Bla. 
116 ;) —  must  be  alleged,  as  well  as  proved ;  and  it  may  be  denied 
in  the  answer,  and  indeed  must  be,  to  have  want  of  ability  available 
to  the  defendant.  So,  though  in  an  action  to  recover  the  possession 
of  personal  property,  only  an  unlawful  detention  need  be  alleged. 
(See  post,  note  xxx ;) — ^yet  if  the  defendant  came  into  possession 
thereof  by  delivery  from  a  wrong  doer  ;  a  demand  upon  the  defen- 
dant, and  his  refusal  to  deliver,  are  necessary  to  constitute  his 
detaining  an  unlawful  one ;  and  they  must  be  directly  alleged.  13 
How.  Pr.  Kep.  219.     See  post,  chap.  iv.  §  16. 

(15)  It  is  true  that  in  special  assumpsit,  (i.  e.  assumpsit  upon  an 
express  promise),  the  defendant  may,  under  the  general  issue  admit 
the  promise,  without  destroying  the  plea ;  and  still  deny  or  impeach 
the  consideration ;  or  show  that  the  promise  has  been  performed, 
released,  or  in  any  way  extinguished.     But  this  appears  to  be  in 
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Sec.  48.  Thus  also,  and  for  the  same  reason,  the 
plaintiff's  property  (or  his  lawful  possession,  which  im- 
plies a  property,)  in  the  goods  for  which  trover  is 
brought — his  possession  of,  or  interest  in  the  house  or 
land  alleged  to  be  injured,  in  an  action  for  a  nui- 
sance— his  lease,  in  ejectment — his  delivery  of  the  goods 
to  the  defendant,  in  a  special  action  on  the  case,  for 
negligence,  against  the  latter  as  bailee — (to  which 
various  other  examples,  of  a  similar  kind,  might  be 
added) — may  respectively  be  stated  in  the  declaration, 
under  a  '  whereas.'  {m)     For  none  of  these  particular 

{m)  Vide  References,  Ante,  §  44,  from  (y)  to  (e.)  Bac.  Kbr. 
Pleas,  &c.  B.  4. 

consequence  of  an  anomaly  in  the  pleadings,  in  this  particular  action  ; 
or  rather,  of  a  deviation  from  the  strict  original  principles  of  plead- 
ing-^occasioned  by  confounding  the  pleadings,  on  the  part  of  the 
defendant,  in  special  assumpsit,  with  those  in  general  or  indebitatus 
assumpsit,  and  thus  giving  the  same  meaning  and  effect  to  the  gen- 
eral issue,  in  the  former  as  in  the  latter.  (Vid.  1  Mod.  210 ;  and 
post  chap.  vi.  ^  46,  47,  48,  49.) 

(xviii)  Under  the  Code,  the  consideration  of  an  indebtedness, — 
where  necessary  to  be  averred  at  all, — must  be  averred  directly, 
and  not  under  a  'whereas.'  And  where  the  grounds  of  indebted- 
ness are  so  specially  alleged,  that  the' indebtedness  necessarily  fol- 
lows, as  an  inference  oifact ;  an  answer,  denying  merely  the  indebt- 
edness, and  not  those  grounds  thereof,  would  be  insufficient ;  and 
judgment  against  the  defendant,  for  the  frivolousness  of  his  £inswer, 
might  be  had  on  motion  (10  How.  Pr.  Eep.  377.) — Yet  the  aver- 
ment of  indebtedness  would  bexan  averment  oifact,  and  not  of  law  ; 
the  inference  being  an  inference  drawn  by  the  law,  upon  a  matter  of 
fact. — On  the  contrary,  that  the  plaintiff  '  is  entitled '  to  the  sum 
of  money  demanded  in  his  complaint,  (10  How.  Pr.  Eep.  377.)  is 
strictly  and  properly  a  conclusion  of  law  ;  and  an  answer,  denying 
merely  that  the  plaintiff  is  so  entitled,  is  bad,  as  denying  the  logical 
conclusion,  which  is  a  legal  necessity  from  premises  which  are 
admitted  by  not  being  denied.  Ante,  ^  44,  and  chap.  I.  note  v.  post 
chap.  vi.  note  i. 
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facts  are  directly  denied,  in  any  of  the  several  cases 
mentioned,  by  the  plea  of  not  guilty ;  indeed  they 
may'  respectively  be  admitted  by  the  defendant,  con- 
sistently with  that  plea.  And  as  a  special  traverse  of 
either  of  them  would  be  improper,  as  being  an  infor- 
mal general  issue ;  it  is  apparent  from  what  has  been 
said  before,  that  there  can  be  no  necessity  for  stating 
any  of  them,  by  way  of  direct  averment.  They  are 
severally  liable,  however,  to  be  contested  (16) ;  but 
this  can  be  done  only  in  evidence,  under  the  general 
issue  :  And  if  so  contested,  they  must  respectively  be 
proved ;  or  the  plaintiff  must  fail  in  his  action.  It  is 
therefore  manifest,  that  all  the  facts  just  specified  are 
in  strictness  material,  in  the  several  cases  supposed, 
though  usually  classed  with  matters  of  inducement. 

Sec.  49.  This  distinction,  however,  is  applicable 
only  to  the  declaration.  In  all  the  subsequent  plead- 
ings, as  the  plea  in  bar,  replication,  &c.  the  general 
rule,  requiring  material  facts  to  be  alleged  directly 
and  positively  admits  of  no  exception  (n) :  For  as 
there  is  no  general  issue  to  any  of  these  subsequent 
pleadings  (17) ;  the  only  mode,  in  general  of  denying 

[n)  Lawes'  PI.  134. 


(16)  In  the  modern  English  ejectment,  the  real  defendant  is  not 
indeed  permitted,  under  the  common  rule,  to  deny  the  fictitious 
lease  counted  upon  in  the  declaration.  But  this  is  merely  a  positive 
regulation,  by  rule  of  Court ;  and  does  not  affect  the  correctness  of 
the  position  in  the  text,  so  far  as  regards  the  original  principles  of 
the  action. 

(17)  A  replication,  containing  a  new  assignment,  may  indeed  be 
answered  by  the  general  issue.  But  a  new  assignment  is  in  the 
nature  of  a  new  declaration.    Post,  ch.  6.  Part  2. 
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any  of  them,  is  by  precisely  traversing  some  or  all  of 
the  particular  issuable  facts  alleged  in  them.  Hence 
the  allegation  of  every  such  fact  must  be  so  framed, 
as  to  admit  of  a  direct  negative  answer,  (xix) 

Sec.  50.  It  is  apparent  from  the  preceding  rules, 
that  matter  of  mere  inducement,  in  the  declaration,  may 
always  be  stated  by  way  of  recital.  For  as  such  mat- 
ter neither  requires  nor  admits  of  a  direct  answer  of 
any  kind,  in  pleading ;  it  can  never  require  a  direct 
allegation.  This  rule,  however,  must  not  be  under- 
stood to  apply,  without  exception,  to  what  is  termed 
the  inducement  to  a  traverse,  in  the  subsequent  plead- 
ings, (xx) 

Sec.  51.     An  important  requisite,  in  all  pleading, 
is  certainty.  (0)     This  requisite  implies,  that  the  mat- 
Co)  Bac.  Abr.  Pleas,  &c.  B.  1.     Hob.  295.     5  Co.  34-5. 

(xix)  This  section  gives  the  reason,  why  (under  the  N.  Y.  Code) 
all  our  pleadings  require  direct  allegations  of  fact : — ^We  have  no 
general  issue.  When  facts  are  directly  alleged,  a  precise  traverse 
of  such  as  are  essential,  (and  of  such  07tly,)  is  the  best  pleading  we 
can  have. 

(xx)  Notwithstanding  the  provisions  of  the  Code,  we  (in  N.  T.) 
stiU  have,  and  must  have,  statements  of  matters  which  are,  in  effect, 
but  inducement,  and  are  equivalent  to  recitals :  As,  in  slander,  the 
averment  that  the  defendant,  in  speaking  of  the  plaintiff,  used 
such  and  such  slanderous  words.  Though  there  might  be  a  case, 
where  the  defendant  would  admit  the  speaking  of  the  words,  but 
deny  that  they  were  spoken  of  the  plaintiff;  yet,  practically,  the 
averment  as  to  speaking  of  the  plaintiff  is  never  expressly  denied : 
The  denial  of  it  being  included  in  the  denial  that  the  defendant 
spoke  the  words  at  all  ; — mere  speaking  of  the  plaintiff  hemg,  by 
itself,  no  cause  of  action.  Yet  the  averment,  in  the  complaint,  that 
the  defendant  spoke  of  the  plaintiff,  (when  he  used  the  words 
charged,)  is  essential  to  the  stating  of  a  cause  of  action ; — since 
speaking  anything,  (however  scandalous,)  of  another  -persoix,  would 
give  no  cause  of  action  to  the  plaintiff.     (See  31  Barb.  106.) 
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ter  pleaded  must  be  clearly  and  distinctly  stated ;  so 
that  it  may  be  fully  understood  by  the  adverse  party, 
the  counsel,  the  jury  and  the  judges ;  and  especially, 
(as  regards  the  declaration),  that  the  defendant  may 
be  enabled  to  plead  the  judgment,  which  may  be 
rendered  in  the  cause,  in  bar  of  any  subsequent  action 
for  the  same  cause,  (p)  For  if  a  vague  or  partial 
description  of  the  matter  in  controversy,  in  a  given 
case,  "Were  allowed,  and  in  a  subsequent  suit  for  the 
same  thing,  the  declaration  should  contain  a  full  and 
precise  description  of  it ;  the  cause  of  action,  though 
actually  the  same  in  both  cases,  would  not  appear, 
from  a  comparison  of  the  two  records,  to  be  so. 

Sec.  52.  Certainty  in  pleading  is,  according  to 
Lord  Coke,  of  three  sorts  or  degrees  :  viz.  '  Certainty 
to  a  common  intent' — 'certainty  to  a  certain  intent  in 
general — and  certainty  to  a  certain  intent  in  every  par- 
ticular.' (q)  These  degrees,  which  it  would  be  diffi- 
cult to  distinguish  by  exact  logical  definitions,  have 
been  sometimes  treated  as  idle  and  unintelligible 
refinements.  It  seems,  agreed,  however,  by  all  com- 
mon-law jurists,  that  there  are  different  degrees  of 
certainty,  (however  they  may  be  denominated), 
required  for  different  kinds  or  classes  of  pleas :  And 
the  objection  to  Lord  Cokes's  denominations  of  them 
is  not,  that  the  law  does  not  recognize  any  distinction, 
in  respect  to  the  requisite  degree  of  certainty  in  dif- 
ferent branches  of  pleading ;  but  that  the  language, 
in  which  he  has  endeavored  to  express  the  distinction, 
is  not  sufficiently  precise  and  intelligible,  to  convey 

(p)  2  Ld.  Bay.  1411.  4  Burr.  2456.  5  Co.  34.  1  Day,  315. 
Bae.  Abr.  Trover,  F.  1.    Beg.  PI.  4. 

(2)  Co.  Litt.  303.  a.    Com.  Dig.  Pleader,  C.  17. 
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any  very  definite  notion  of  it.  The  objection  thus 
understood,  is  undoubtedly  well  founded ;  but  we  are 
not,  for  this  reason,  to  discard  all  distinction  between 
different  degrees  of  certainty  in  pleading  (r) :  Since 
such  degrees  are  not  only  recognized  in  legal  theory ; 
but  practically  observed,  to  a  certain  extent  at  least, 
in  all  the  authoritative  precedents.  Without  attempt- 
ing, however,  to  frame  exact  legal  definitions  of  these 
difierent  degrees  of  certainty,  (which — as  they  are 
merely  relative,  and  referable  to  no  fixed  standard — 
would  seem  impossible) — it  may  suffice,  perhaps,  to 
present  the  following  general  explanation  of  them. 

Sec.  53.  The  first  degree  of  qertainty  in  Lord 
Coke's  enumeration,  and  which  he  denotes  '  certainty 
to  a  common  intent,'  is  the  lowest  which  the  rules  of 
pleading  in  any  instance  allow.  This  degree  is  sufi- 
cient  only  in  pleas  in  bar,  rejoinders,  and  such  other 
pleadings,  on  the  part  of  the  defendant,  as  go  to  the 
action  {s) ;  but  not  in  dilatory  pleas.  The  second 
degree,  or  'certainty  to  a  certain  intent  in  general,'  is 
higher  than  the  former,  and  is  required  in  counts, 
replications,  and  other  pleadings  on  the  part  of  the 
plaintiff;  as  also  in  indictments  and  informations  (t)  :  It 
being  deemed  reasonable,  that  such  pleadings  as 
assert  a  charge,  either  criminal  or  civil,  against  the 
adverse  party,  should  be  construed  with  greater 
strictness,  than  those  which  state  his  defence  or  excuse. 

Sec.  54.  More  precise  explanations  of  these  two 
degrees  of  certainty  have,  however,  been  attempted. 

(r)  Per  Buller,  J.     2  H.  Black.  530. 
Is)  Cowp.  682.    Doug.  159.     2  H.  Black.  530. 
{t)  lid.  Co.  Litt.  303.  a.     Com.  Dig.  Pleader,  C.  24.     2  Lill. 
Ab.  377. 
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Thus,  Mr.  Justice  Buller  observes,  '  By  a  common  in- 
tent I  understand,  that  when  words  are  used,  which 
will  bear  a  natural  sense,  and  also  an  artificial  one,  or 
one  to  be  made  out  by  argument  or  inference,  the  natu- 
ral sense  shall  prevail.  It  is  simply  a  rule  oi  construc- 
tion, and  not  of  addition :  Common  intent  cannot  add 
to  a  sentence  words  which  are  omitted.'  (w)  But  where 
'  certainty  to  a  certain  intent  in  general '  is  required, 
if  words  are  used  which  will  bear  these  two  senses, 
they  may  be  taken,  it  seems,  either  way  against  the 
party  pleading ;  though  as  against  the  adverse  party, 
they  can  be  understood  only  in  their  natural  sense : 
So  that  if  either  sense  will  operate  against  the  pleader, 
his  pleading  is  defective,  {v)  The  same  distinguished 
judge  again  observes,  that  by  the  second  degree  of 
certainty  is  meant,  '  what,  upon  a  fair  and  reasonable 
construction,  may  be  called  certain,  without  recurring 
to  possible  facts,  which  do  not  appear '  {w) ;  i.  e.  without 
denying,  or  avoiding  by  anticipation,  possible  facts, 
which  may  operate  against  him ;  and  on  the  other 
hand,  without  the  aid  of  any  supposable  facts  or  cir- 
cumstances, not  alleged  by  him. 

Sec.  55.  These  expositions  appear  correct,  as  far 
as  they  extend  :  In  other  words,  they  conform  to  the 
points  adjudged,  in  the  particular  cases,  to  which 
they  relate  ;  but  if  considered  as  intended  to  furnish 
a  comprehensive  criterion,  applicable  to  all  cases  to 
which  they  may  extend,  they  will  often  be  found,  it 
is  believed,  to  afford  but  little  assistance  to  the  inquirer. 
The  only  practicable  method,  perhaps,  of  acquiring  a 


(m)  2  H.  Blact.  530. 

\v)  Co.  Litt.  303.    Lawes'  PI.  54. 

\w)  Doug.  159. 
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competent  knowledge  of  the  distinction  in  question, 
is  a  careful  and  thorough  examination  of  precedents. 

Sec.  56.  It  is  however  material  to  be  observed, 
that  neither  of  these  two  first  degrees  of  certainty 
requires  the  pleader  to  allege  anything  more  than  is 
necessary  to  constitnte,  prima  facie,  a  right  of  action, 
or  a  legal  defence,  (x)  He  is,  therefore,  not  obliged 
to  deny  or  avoid,  by  anticipation,  any  of  the  possible 
answers  which  may  be  given,  on  the  other  side,  to 
the  matter  alleged  in  his  pleading.  And  therefore  in 
declaring  on  a  contract,  the  plaintiff  is  not  bound  to 
aver  that  the  defendant,  at  the  time  of  contracting, 
was  not  an  infant,  or  feme  covert — or  that  the  con- 
tract was  not  obtained  by  fraud,  or  duress,  or  has  not 
been  released — or  any  other  such  special  matter  as 
might,  if  alleged  and  proved  on  the  other  side,  defeat 
this  action.  For  if  any  such  matter  exists,  it  is  mat- 
ter of  defence,  to  be  shown  by  the  defendant.  And  the 
same  principle  governs,  in  special  pleas  in  bar,  and 
other  pleadings  to  the  action,  on  the  part  of  the  de- 
fendant.— It  is  necessary  indeed  for  a  plaintiff,  declar- 
ing on  contract,  to  allege  that  the  debt  has  not  been 
paid,  or  the  agreement  not  performed — ^not,  however, 
by  way  of  anticipating  the  defence  of  payment  or  per- 
formance, but  because,  without  such  an  allegation,  no 
breach  of  the  contract,  and  of  course  iio  prima  facie 
right  of  action,  will  appear  in  the  declaration. 

Sec.  57.  Certainty  of  the  third  sort,  or  '  to  a  cer- 
tain intent  in  every  particular,'  requires  the  utmost 
fullness  and  particularity  of  statement,  as  well  as  the 
highest  attainable  accuracy  and  precision — ^leaving, 

{x)  2  Wills.  100.   2  Burr.  1037.    1  Ld.  Ray.  400.    1  Saund.  299. 
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on  the  one  hand,  nothing  to  be  supplied  by  intend- 
ment or  construction ;  and  on  the  other,  no  suppos- 
able  special  answer  unobviated,  {y)  The  rule,  requir- 
ing this  degree  of  certainty,  is  a  rule  not  of  '  construc- 
tion '  only,  but  also  of  '  addition ; '  i.  e.  it  requires  the 
pleader,  not  only  to  answer  fully  what  is  necessary 
to  be  answered ;  but  also  to  anticipate  and  exclude  all 
such  supposable  matter,  as  would,  if  alleged  on  the 
opposite  side,  defeat  his  plea,  {z)  This  last  requisite 
affords  a  clear  and  marked  distinction  between  this, 
and  the  two  former  kinds  of  certainty.^  For  in  those 
two,  nothing  more  is  necessary,  in  general,  than  to 
answer  fully  the  substance  of  what  is  actually  affirmed 
by  the  adverse  party — or  at  most  to  make  out  a  claim 
or  defence,  prima  facie  sufficient ;  without  anticipat- 
ing other  matters,  not  already  appearing  in  the  plead- 
ings, but  which  may  possibly  be  alleged  in  reply. 

Sec.  58.  This  third  and  highest  degree  of  certainty 
is  required  only  in  such  pleas  as  are  odious  or  unfa- 
vorably regarded  in  the  law:  Yiz.  pleas  in  estoppel, 
and  dilatory  pleas.  («)  The  former  are  so  regarded 
because  their  effect  is  to  preclude  the  adverse  party 
from  averring  even  the  truth,  if  inconsistent  with  the 
estoppel  pleaded  (b) :  And  the  latter,  because  their 
object  is  to  defeat  suits  upon  grounds  unconnected 
with  their  merits. 

(y)  Co.  Litt.  852.  b. 

(z)  Willes,  554.    Lawes'  PI.  55. 

(a)  Bac.  Abr.  Pleas,  &c.  1. 11.  Cro.  Jao.  82.  2  Saund.  209.  b. 
8  T.  R.  167.  3  lb.  185-6,  5  lb.  487.  Doug.  159.  2  H.  Black. 
530.  Willes,  554.  Lawes'  PL  56,  107,  134.  Com.  Dig.  Estop- 
pel, E.  4. 

(S)  Co.  Litt.  303.  a.  352.  b.    Lawes'  PL  55. 
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Certainty,  in  what  particulars  necessary. 

Sec.  59.  It  has  been  said,  indeed,  that  the  highest 
degree  of  certainty  is  required  only  in  pleas  of  estop- 
pel.  (c)  So  far  as  regards  pleadings  which  go,  on 
either  side,  to  the  right  of  action,  the  proposition  is 
undoubtedly  correct ;  and  in  this  limited  sense  it  was, 
probably,  meant  to  be  understood.  For  it  is  agreed 
by  all,  that  no  other  plea  of  that  class,  except  a  plea 
in  estoppel,  requires  the  highest  degree  of  certainty. 
It  is  clear,  however,  that  dilatory  pleas  in  general 
require  at  least  the  same  certainty  as  pleas  in  estoppel. 
If,  for  example,  the  defendant  is  misnamed  in  the 
writ  or  declaration,  (as  if  A.  is  sued  by  the  name  of 
B.) ;  it  is  not  sufficient  for  the  defendant  to  allege  in 
his  plea,  that  his  name  is  not  B. :  He  must  also  show 
in  his  plea  that  his  true  name  is  A.,  and  must  aver 
that  he  was,  at  the  time  of  the  writ  purchased  {d), 
known  and  called  by  the  latter  name ;  and  must, 
moreover,  subjoin  a  traverse,  that  he  was  known  or 
called  by  the  name  of  B.  (e) — thus  excluding,  by 
anticipation,  every  supposition  which  could  justify  the 
plaintiff  in  giving  him  the  name  of  B.  This  example 
will  illustrate  the  position,  that  the  rule  requiring  the 
highest  degree  of  certainty,  is  a  rule  of  addition  as 
well  as  construction.     (Vid.  ch.  5,  §  45.) 

Sec.  60.  The  certainty  required  in  pleading  relates 
chiefly  to  parties,  time,  place,  and  subject-matter.  For 
certainty,  as  regards  the  subject-matter,  the  reader  is 
referred  to  the  Division,  Declaration,  (ch.  4.). — The 

(c)  2  H.  Black.  530. 

\d)  1  Salk.  7.     Bac.  Abr.  Pleas,  &o.  F.  3. 

(e)  Willes,  554.  1  LiU.  Ent.  6.  2  Chitt.  PI.  418.  3  T.  R. 
185-6.  5  lb.  487.  Com.  Dig.  Abatement,  I.  11.  Lawes'  PI.  107. 
2  H.  Black.  530 
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parties  stould  be  described  by  their  f  roper  names  (/) : 
Sucb  a  description  being  necessary  for  the  purpose  of 
identifying  them.  And  no  other  form  of  description, 
it  seems,  can  supply  the  omission  of  their  proper 
names.  If  therefore  two  or  more  persons  are  sued, 
as  copartners  in  trade ;  a  description  of  them,  by 
their  partnership  firm,  or  the  name  of  their  house, 
without  their  proper  names,  seems  clearly  insufficient, 
(g)  For  the  style  of  a  partnership,  being  entirely 
arbitrary,  may  not  contain  the  proper  name  of  either 
of  its  members,  (xxi) 

Sec.  61.  But  when  a  corporation  is  a  party,  the 
only  proper  mode  of  describing  it,  is  by  its  corporate 
name  (h) :  This  being  the  only  name  or  description, 
by  which  a  body  politic  is  known  in  law.  {i)  For 
the  law  takes  no  notice  of  the  individual  members  of 
a  corporation,  as  such,  except  when  the  individual 
right  of  a  corporator  is  the  subject  in  question,  (xxii) 

Sec.  62.  When  the  name  of  either  party,  having 
been  once  introduced  in  the  pleadings,  is  afterwards 
repeated,  the  repetition  of  it  must  be  accompanied 
with  some  such  term  of  reference,  as  may  identify  the 
person  named  in  the  latter  instance,  as  the  one  before 

(/)  Com.  Dig.  Pleader,  C.  17. 

{g)  8  T.  R.  508. 

(A)  2  Stra.  787.     2  Ld.  Eay.  1515.     Com.  Dig.  Pleader,  C.  18. 

(«•)  1  Black.  Com.  474-5. 

(xxi)  As  was  the  case  with  the  formerly  celebrated  firm  of  Hope, 
<^  Co.,  of  Amsterdam.  That  firm's  style  was  used  for  more  than 
fifty  years  after  there  ceased  to  be,  in  the  firm,  any  person  of  the 
name  of  Hope. 

(xxii)  A  corporation  is  an  artificial  person;  and  its  corporate 
style  is  its  personal  name. 
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named — as  by  the  word  '  said,'  '  aforesaid,'  or  some 
other  term  of  similar  import;  Otherwise  the  latter 
description  will  be  ill  for  want  of  certainty,  (k)  But 
when  there  are  two  or  more  antecedent  persons  to 
whom,  or  subjects  to  which  "it  may  be  referred,  the 
word  'said,'  'aforesaid,'  &c.  does  not  alone  import 
sufficient  certainty,  (l)  In  such  cases,  it  is  necessary 
to  use  the  words  'first  aforesaid,'  'last  aforesaid,'  or 
other  terms  of  equivalent  import  (m)  (xxiii) 

Sec.  63.  It  is  a  general  rule  of  pleading  in  per- 
sonal actions,  that  the  time  of  every  traversable  fact 
must  be  stated  (ra) ;  i.  e.  that  every  such  fact  must  be 
alleged  to  have  taken  place  on  some  particular  day. 
This  rule  seems  to  be  designed  merely  to  promote 
certainty  in  the  pleadings :  but  in  a  great  proportion 
of  the  instances  which  fall  within  the  rule,  very  little, 
if  any,  practical  certainty  can  result  from  the  obser- 
vance of  it.  For  where  the  time  is  immaterial,  the 
pleader  is  of  course  not  confined  in  his  allegations  to 
the  true  time,  nor  in  his  proof  to  the  time  alleged.  (0) 
He  is  not  confined  to  the  true  time  in  pleading,  where 
the  time  is  immaterial,  because  he  is  not,  in  such  a 
case,  obliged  to  show  in  evidence  the  precise  day,  on 
which  the  fact  alleged  took  place — -which  might  often, 

{k)  2  Lev.  207.     Com.  Dig.  Pleader,  C.  18. 
(l)  8  T.  R.  178.     2  East,  66.     Cro.  Bliz.  267.     2  Ld.  Eay.  888. 
1  B.  &  A.  327.     Com.  Dig.  Pleader,  C.  18. 
(ot)  8  T.  K.  178. 

{n)  Com.  Dig.  Pleader,  G.  19.     Yelv.  94. 
(o)  Co.  Litt.  283.  a.     1  Saund.  24,  (n.  1.) 

(xxiii)  'Said,'  and  'aforesaid,'  so  far  from  being  merely  useless 
repetitions,  are  the  very  briefest  words  for  giving  certainty  of  refer- 
ence. 
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indeed,  be  impossible.  And  where  the  day  is  not 
material  in  evidence,  it  cannot  be  so  in  pleading,  (p) 
In  such  cases,  therefore,  the  adverse  party  and  the 
court  are  but  little  better  informed,  by  the  laying  of 
a  particular  day,  of  the  actual  time  when  the  fact 
alleged  took  place,  or  to  what  day  the  pleader's  proof 
will  apply,  than  if  no  particular  time  had  been  stated 
in  the  pleading.  Still  however,  it  is  in  general  neces- 
sary in  point  of  form  at  least,  to  lay  a  day  for  every 
traversable  fact,  whether  the  day  is  material  or  not; 
and  in  the  declaration  especially,  this  is  necessary  for 
the  additional  reason,  that  the  cause  of  action  must 
always  appear,  by  the  plaintiff's  own  showing, 
to  have  accrued  before  the  commencement  of  the 
suit,  (q) 

Sec.  64.  The  precise  day  on  which  a  material 
fact  alleged  in  the  pleadings  took  place,  is  in  most 
cases  immaterial,  except  when  the  date  of  a  record,  or 
other  writing,  or  some  other  fact,  the  time  of  which 
must  he  proved  by  a  written  document,  is  alleged,  (r) 
For  as  the  day  is  not  an  independent /acif,  or  substan- 
tive matter,  but  a  mere  circumstance  or  accompani- 
ment of  such  matter ;  it  obviously  cannot  be  in  its 
own  nature  material,  and  must  therefore  be  made  so, 
if  at  all,  only  by  the  nature  of  the  fact  or  matter,  in 
connexion  with  which  it  is  pleaded. 

Sec.  65.  If  then  a  tort  is  stated  to  have  been  com- 
mitted, or  a  parol  contract  to  have  been  made,  on  a 
particular  day ;  the  plaintiff  is,  in  neither  case,  con- 

(p)  2  Stra.  806.     2  Saund.  5,  a.  (n.  3.) 

(g)  Bac.  Abr.   Pleas,  &c.  B.  5.  1.     1  Saund.  24.  a.  (n,  1.)  291. 
0.  (n.  1.)     2  lb.  171.  n.     1  Stra.  21. 
(r)  10  Mod.  313.    1  Saund.  24.  (n.  1.)    4  T.  R.  590. 
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fined  in  his  proof  to  the  day  laid  ;  but  may  support 
the  allegation,  by  proving  that  the  wrong  was  done  (s), 
or  the  contract  made  (t),  on  another  day — except  that, 
in  each  case,  the  day  laid  in  the  declaration,  and  that 
proved  in  evidence,  must  both  be  prior  to  the  com- 
mencement of  the  suit.  And  as  the  plaintiff  is  not 
generally  confined,  in  evidence,  to  the  time  stated  in 
the  declaration ;  so  neither  is  the  defendant,  when  the 
time  on  his  partis  immaterial,  confined  to  that  which 
is  laid  in  his  plea,  (u)  And  the  same  rule  obtains 
throughout  the  subsequent  pleadings. 

Sec.  66 .  But  though  a  parol  contract  has,  in  strict- 
ness, no  date,  and  consequently  the  time  of  making 
it  is  not,  as  such,  material ;  yet  if  time  enters  into  the 
terms  of  such  a  contract,  or  is  involved  in  any  of  its 
essential  parts ;  the  true  time  must  be  stated,  to  avoid 
a  variance.  Hence,  in  an  action  on  the  statute  of 
usury,  in  which  the  plaintiff  stated  a  corrupt  agree- 
ment, made  on  the  21st  of  December,  1774,  for  for- 
bearance from  that  time  to  the  23d  of  December, 
1776,  it  was  resolved,  that  proof  of  an  agreement 
made  on  the  23d  of  December,  1774,  for  forbearance 
for  two  years,  did  not  support  the  declaration,  (v)  It 
is  to  be  observed,  however,  that  this  decision  was 
founded  not  upon  any  supposition  that,  in  proving  a 
parol  contract,  the  plaintiff  is  limited  to  the  day  on 
which  it  is  alleged  in  the  declaration  to  have  been 
made ;  but  upon  the  ground  that  the  agreement  proved, 

(s)  Co.  Litt.  283.  a.     Cro.  Eliz.  32.    1  Ghitt  PL  383.     1  Saund. 

24.  (n.  1.)     2  lb.  5.  (n.  3.)  295  (n.  2.) 

{t)  Stra.  21.  806.    10  Mod.  313.  848.    1  Chitt.  FL  25S.    1  Lev. 

110.  111. 

(k)  1  Saund.  24.  (n.  1.)    2  lb.  5.  a.  b.  (n.  3.) 

{v)  Gowp.  671.  et.  vid.    4  Esp.  Rep.  152. 

6 
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varied  in  its  terms,  from  that  stated  in  the  declaration : 
Since  the  time  of  forbearance,  counted  upon,  was  an 
essential  part  of  the  agreement  itself,  and  entered  neces- 
sarily into  the  description  of  it. 

Sec.  67.  But  in  pleading  any  written  document — 
such  as  a  record,  specialty,  promissory  note,  bill  of 
exchange,  &c.,  the  day,  on  which  it  is  alleged  to  bear 
date  is  material  and  must  therefore  be  truly  stated  {w) : 
As  there  will  otherwise  be  a  variance  between  the 
writing  itself,  and  the  description  of  it  in  the  plead- 
ing. Thus  in  debt  on  bond,  if  the  plaintiff  counts 
upon  a  writing  obligatory,  as  bearing  date  on  a  cer- 
tain day,  and  the  instrument  is  actually  dated  on  a 
different  day ;  the  variance  will  be  fatal  to  the  action. 
For  though  the  date  is  strictly  no  part  of  the  contract, 
it  nevertheless  enters  into  the  description  of  the 
instrument :  And  therefore  a  misstatement  of  the  date 
describes  a  different  deed  from  that  exhibited  in  evi- 
dence. And  the  same  rule  obtains,  whenever  the 
time  stated  in  the  pleading,  on  either  side,  is  to  be 
proved  by  a  record  or  written  instrument,  referred  to 
in  the  pleading,  (xxiv) 

Sec.  68.  "Where  the  date  of  an  instrument  is 
alleged,  it  is  not  indispensable  to  the  sufficiency  of 
the  pleading,  that  the  time  of  its  delivery  be  stated  at 

(w)  1  Stra.  21.  2  lb.  806.  10  Mod.  313.  1  T.  R.  656.  3  lb. 
531.    I  Lev.  110.  111. 


(xxiv)  Tbis  rule  is  necessary  for  the  further  purpose,  that  the 
reco-d  should  show  the  true  date  ;  and  thus  prevent,  or  be  a  lar  to, 
another  suit  on  the  same  bond,  by  giving  a  different  date.  (See 
Ante,  k  51.) 
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all,  (x)  For  the  date  being  stated,  and  the  time  of 
delivery  omitted,  the  instrument  will  be  intended  to 
have  been  delivered  on  the  day  of  the  date. 

Sec.  69.  But  if  the  plaintiff,  in  an  action  on  a 
specialty,  describes  it  in  the  declaration,  as  bearing 
date  on  a  certain  day,  without  averring  the  time  of 
its  delivery ;  he  cannot  in  his  replication  allege  that  it 
was  delivered  on  a  day  diffet  ent  from  that  of  its  date,  as 
stated  in  the  declaration,  (y)  For  the  time  of  delivery 
being  omitted  in  the  declaration,  must  be  intended  (as 
has  been  suggested  already,)  to  have  been  the  same  as 
that  of  the  date  (z) :  And  as  the  day  of  the  date  is 
material;  an  averment,  in  the  replication,  that  the 
delivery  was  on  a  different  day,  would  be  a  departure. . 

Sec.  70.  But  where  time  is  not,  prima  facie,  mate- 
rial, it  may  sometimes  be  made  so  by  the  subsequent 
pleading  of  the  adverse  party.  Thus,  though  upon 
the  face  of  the  declaration,  the  day,  on  which  the  cause 
of  action  is  laid,  be  immaterial ;  it  may  nevertheless 
in  many  cases,  be  rendered  material  in  the  subsequent 
pleadings,  by  the  matter  alleged  in  them,  (a)  Yet 
whenever  the  day  laid  is  not,  originally,  or  prima 
facie,  material,  but  is  afterwards  made  so  by  the  plead- 
ing of  the  adverse  party,  a  deviation  from  it,  (if  neces- 
sary), in  any  of  the  subsequent  pleadings,  is  no  depar- 
ture, (b)  (18)  (xxv) 

(x)  lid.    1  Saund.  291.  (n.  1.)    Cro.  Jac.  420.    2  Ld.  Ray.  1538. 

(y)  3  Lev.  348.     Cro.  Eliz.  773. 

(z)  Cro.  Eliz.  773.  890. 

(a)  2  Saund.  5.  a.  b.  (n.  3.) 

(A)  1  Lev.  110.     1  Salk.  222-3.     Stra.  21.  806. 

(18)  A  departure  is  a  deviation  from  what  is  material  in  the 
prior  pleadings,  on  the  same  side.     {Vide  ch.  8,  part  3.) 

(xxv)  In  N.  Y,  eince  the  Kevised  Statutes  took  effect,  (3  Rev 
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Sec.  71.  If  therefore  the  plaintiff  in  ■  assumpsit 
lays  the  promise  on  a  day,  which  is  more  than  six 
years  before  the  commencement  of  the  suit,  and  the 
defendant  pleads  the  statute  of  limitations ;  the  plain- 
tiff may  reply  a  promise  made  within  six  years  beford 
the  suit  was  brought,  (c)  In  this  CEise,  though  the 
day,  as  it  appears  upon  the  face,  of  the  declaration,  is 
not  material ;  the  plea  nevertheless  makes  it  so,  as 
regards  the  subsequent  pleadings,  by  obliging  the  plain- 
tiff to  allege,  in  his  replication,  a  promise  within  six 
years  before  the  commencement  of  the  suit,  for  the 
purpose  of  taking  the  case  out,  of  the  statute.  But 
still,  as  the  day  is  not,  upon  the  face  of  the  declaration, 
material ;  the  deviation  from  it,  in  the  replication,  is 
no  departure. 

Sec.  72.  Upon  the  same  principles,  if  the  defend- 
ant in  an  action  of  trespass,  justifies  the  alleged  wrong, 
under  the  authority  of  law,  (as  in  the  character  of 
sheriff,  acting  imder  legal  process^)  and  lays  his  jus- 
tification, either  on  the  same  day  as  that  mentioned 
in  the  declaration,  or  on  another  day ;  the  plaintiff 
also,  on  his  part,  may  in  his  replication  new-assign 
the  trespass,  on  a  day  different  from  that  stated  in  the 
plea  or  the  declaration,  (d)  For  the  justification  may 
be  true  (since  an  act  similar  to  that  stated  in  the 
declaration,  may  have  been  done,  and  lawfully  done, 

(c)  lid.     16  East,  423. 

Id)  1  Salk.  222.     1  Freem.  246.     2  Saund.  5.  a.  b.  (n.  3.) 

Stats.  5tli  Ed.  p.  29.  ^  157.  158)  where  a  deed  is  acknowledged, 
the  presumption  is  that  it  was  delivered  on  the  day  of  the  acknow- 
ledgement,— not  on  that  of  its  date,  if  the  days  are  different.  1 
Denio  323. 
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on  the  day  mentioned  in  the  plea) ;  and  yet  the  par- 
ticular wrong,  for  which  the  plaintiff  actually  seeks 
redress,  may  have  been  committed  on  a  day  different 
from  that  mentioned  in  the  declaration,  or  the  plea ; 
and  at  a  time  when  the  defendant  had  no  legal  author- 
ity to  do  the  act  in  question.  And  thus  the  time  of 
the  alleged  trespass,  though  not  prima  facie  material, 
is  made  so  by  the  plea.  For  if  the  plea  be  true,  it  is 
necessary  for  the  plaintiff— ^in  order  to  avoid  the  effect 
of  it,  and  entitle  himself  to  a  recovery — to  show,  upon 
the  record,  a  trespass  committed  at  a  time  different 
from  that  covered  by  the  plea.  If  therefore  he  were 
not  allowed  to  vary,  in  his  replication,  from  the  day 
mentioned  in  the  declaration,  he  might,  (as  in  the 
case  last  before  stated),  be  ousted,  by  an  evasive  plea, 
of  the  right  which  the  law  allows  him  of  laying  the 
trespass,  in  his  declaration,  on  whatever  day  he 
pleases. 

Sec.  73.  It  has  long  been  an  established  general 
rule,  however,  that  where  the  time  is  not  material  to 
the  defence,  and  from  the  nature  of  the  case,  the  mat- 
ter of  the  complaint  and  defence  must  have  accrued 
at  one  and  the  same  time,  the  defendant  must,  in  his 
plea,  follow  the  day  laid,  in  the  declaration  :  In  other 
words,  that  the  plea  must  state  the  matter  of  defence, 
as  having  accrued  on  the  day  mentioned  in  the  declara- 
tion — (even  though  that  be  not  the  true  day) — ^unless 
the  nature  or  circumstances  of  the  defence  render  it 
necessary  for  the  defendant  to  vary  from  the  day 
laid  in  the  declaration,  (e)  The  object  of  this  rule 
appears  to  be,  to   prevent  an  apparent  discrepancy, 

(e)  1  Salk.  222.  1  Saund.  14.  82.  (n.  3.)  2  lb.  5.  a.  (n.  3.)  1 
Chitt.  PI.  509.  517.     Com.  Dig.  Pleader,  B.  4. 
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in  respect  to  time,  upon  the  face  of  the  record,  where 
the  alleged  cause  of  action,  and  the  defence  pleaded 
actually  occurred  at  one  and  the  same  time,  and 
where  the  defendant  is  under  no  necessity  of  laying 
his  defence  on  a  different  day  from  that  mentioned 
in  the  declaration. 

Sec.  74.  In  trespass,  therefore,  if  the  defendant 
pleads  a  justification,  he  must  regularly  lay  it  on  the 
same  day,  on  which  the  trespass  is  alleged  to  have 
been  done.  Nor  is  he  allowed  to  vary  from  that  day 
in  his  plea,  unless  the  defence  shows,  upon  the  face 
of  it,  that  it  was  necessary  thus  to  vary.  (/)  Thus,  in 
trespass  for  an  assault  and  battery,  laid  on  the  first 
of  January,  but  actually  committed  on  a  different 
day — as  the  first  of  February — if  the  defendant  pleads 
son  assault  demesne,  (i.  e.  necessary  self-defence,  against 
an  assault  by  the  plaintiff,)  both  the  first  assault  and 
the  self-defence  must  be  laid  in  the  plea,  on  the  first 
of  January — or  as  the  usual  form  is,  '  on  the  day  and 
year  in  the  declaration  mentioned.'  (g)  For  if  the  jus- 
tification (which  confesses  the  alleged  battery,)  were 
laid  on  the  first  of  February ;  the  record  would  exhibit 
the  apparent  incongruity  of  an  act  done  at  one  time, 
and  justified  at  another ;  or,  (which  is  the  same  thing,) 
of  one  identical  transaction  taking  place  at  two  differ- 
ent times. 

Sec.  75.  But  as  the  general  rule,  requiring  a  plea 
of  justification  to  follow  the  day  mentioned  in  the 
declaration,  extends  only  to  cases  in  which  the  time 
is  immaterial ;  it  follows  that  a  justification,  unneces- 
sarily varying  from  the  day  laid  in  the  declaration. 


(/)  lid. 

(^)  lid.    2  Chitt.  PI.  524-533. 
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varies  only  in  an  immaterial  point,  and  is  therefore 
faulty  only  in  form ;  and  is  consequently  good,  except 
on  special  demurrer,  {h) — (Vide  Demurrer,  ch.  9.) 

Sec.  76.  When,  on  the  other  hand,  the  justifica- 
tion is  such  as  to  render  it  necessary  to  the  defence, 
that  the  true  time  be  stated  in  the  plea,  the  law 
allows  the  defendant  to  vary  from  the  time  mentioned 
in  the  declaration,  (i)  And  this  is  always  the  case, 
when  it  is  necessary  to  state  the  true  time,  in  order  to 
adapt  the  plea  to  what  is  material  in  the  defendant's 
froof.  In  all  such  cases,  the  formal  objection,  arising 
out  of  the  apparent  discrepancy  as  to  time,  between 
the  declaration  and  the  plea,  must  yield  to  the  more 
important  principle,  that  each  party  must  be  permit- 
ted to  frame  his  allegations  according  to  the  exigency 
of  his  case.  If  the  rule  were  otherwise,  the  plaintiff, 
by  stating  in  his  declaration  any  other  than  the  true 
time,  might  entirely  preclude  the  defendant  from 
availing  himself  of  a  just  and  legal  defence. 

Sec.  77.  In  trespass,  therefore,  if  the  defence  is, 
that  the  act  complained  of  was  done  by  the  defen- 
dant, as  a  sheriff,  or  other  officer,  acting  under  the 
authority  of  legal  process,  which  bears  date  after  the 
day  mentioned  in  the  declaration,  the  defendant  may 
and  to  render  his  plea  available,  must — ^lay  his  jus- 
tification on  a  day  after  the  date  of  the  process,  {k)  For 
if  the  justification  were  laid  on  the  day  mentioned  in 
the  declaration,  (a  dayprwr  to  that  of  the  date  of  the  pro- 
cess,) the  process  would  not,  in  evidence,  support  the 

(A)  Stat.  27  Eliz.  c.  5.  1  Saund.  14.  (n.  2.)  2  Stra.  694.  2 
Salk.  642.     1  Lev.  241. 

'i)  2  Saund.  5.  a.  b.  (n.  3.)     1  Chitt.  PL  517. 

Ik)  2  Saund.  5.  a.  b.  (n.  3.) 
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plea.     And  thus  the  time  becomes  material  in  the 
•plea,  though  it  was  not  so  in  the  declaration. 

Sec.  78.  But  in  such  a  case,  the  defendant  must, 
in  some  form  traverse  the  day  laid  in  the  declaration  {l), 
i.  e.  must  deny  that  he  was  guilty  of  the  alleged 
wrong,  on  that  day,  or  on  any  other  day  than  that 
mentioned  in  his  plea,  {m)  This  traverse  is  necessary, 
to  make  the  defence  complete,  or  co-extensive  with  the 
complaint.  For  as  the  plaintiff  has  an  unquestionable 
right  to  prove  the  alleged  trespass  to  have  been  com- 
mitted on  any  day  prior  to  the  date  of  his  writ,  and 
of  course,  on  a  day  different  from  that  mentioned  in 
the  plea ;  it  is  manifest,  that,  without  such  a  traverse, 
the  plea,  which  applies  the  justification  to  a  single  day 
only,  must  leave  unanswered  any  trespass,  which  may 
have  been  committed  on  any  such  different  day,  and 
which  may  be  the  very  wrong  for  which  the  action  is 
brought : 'Upon  which  supposition,  the  justification, 
without  the  traverse,  would  furnish  no  defence  as  to 
the  particular  wrong  for  which  the  plaintiff  claims  a 
recovery. 

Sec.  79.  It  seems  to  be  settled,  however,  (though 
upon  this  point  there  is  some  confusion  in  the  books,) 
that  in  the  cases  contemplated  by  the  last  preceding 
rule,  a  direct  and  formal  traverse  of  the  day  laid  in  the 
declaration  is  not  necessary,  if  the  plea  contains  the 
allegation,  quce,  est  eadem  transgressio ;  i.  e.  that  the 
trespass,  justified  in  the  plea,  is  the  same  as  that  com- 
plained of  in  the  declaration  (n) :    That  allegation 

(Z)  1  Saund.  82,  (n.  3.)  297.     1  Chitt.  PI.  509. 

(m)  Hob.  104.    1  Chitt,  PI.  534-5.    Com.  Dig.  Pleader,  G.  1,  2. 

In)  1  Saund.  14.  298.  (n.  2.)     2  lb.  5.  a.  (n.  3.)     Cro.  Car.  228. 
2Stra.  694.     1  Lev.  241.    2Salk.  642.    Cro.  Eliz.  705.    1  Bulstr 
138.    Yelv.  122-3. 
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itself  being  tantamount  to  a  traverse  or  denial,  that  the 
trespass  was  committed  on  any  other  day,  than  that 
stated  in  the  plea.  And  therefore  a  formal  traverse, 
superadded  to  that  allegation,  is  held  to  be  not  only 
imnecessary  but  improper,  and  of  course  ill,  on  special 
demurrer,  (o) 

Sec.  80.  If  however,  the  day  stated  in  the  justi 
fication  is  the  same  as  that  in  the  declaration,  the 
allegation,  qu(Z  est  eadem,  &c.  is  unnecessary  (p) :  The 
trespass  complained  of,  and  that  justified,  being  in 
such  a  case  prima  facie  identified,  by  being  laid  on  the 
same  day;  and  therefore  a  traverse,  in  the  plea,  of 
the  day  laid  in  the  declaration,  is  improper  and  ill, 
in  point  of  form,  (q)  And  if  the  plaintiff,  in  this 
case,  relies  on  proving  a  trespass  done  on  a  different 
day  he  must  make  a  new  assignment  of  it  in  his  repli- 
cation, (qq) 

Sec.  81.  But  though,  where  the  time  in  the  decla- 
ration is  immaterial,  and  the  justification  is,  from  ne- 
cessity, laid  at  a  different  time,  the  plaintiff  is  at 
liberty  to  vary,  in  his  replication,  as  well  from  the 
time  laid  in  his  declaration,  as  from  that  stated  in  the 
plea :  Yet  where  the  day  mentioned  in  the  declara- 
tion is  itself  material,  the  plaintiff  cannot  deviate  from 
it  in  his  replication,  without  making  a  departure,  which 
would  be  fatal  to  his  action,  (r)  Thus,  if  the  plaintiff 
declares  upon  a  record,  bond,  covenant,  bill  of  ex- 
change, promissory  note,  or  other  written  instrument, 
(o)  lid. 

{p)  2  Saund.  5.  a.  h.  (n.  3.) 
(q)  Id.     8  Mod.  30.     Fort.  379. 
(gg)  Bull.  N.  P.  17.     Bac.  Abr.  Pleas,  &c.  L. 
(r)  2  Saund.  5.  b.  (n.  3.)     1  Salk.  222-3.     1  Ld.  Ray.  121.    1 
Stra.  21.    2  lb.  806.     1  Lev.  110,  111. 
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described  in  the  declaration  as  bearing  date  on  a 
given  day,  be  is  not  allowed  to  assign  to  the  docu- 
ment, in  bis  replication,  a  different  date,  {s)  For  as 
tbe  date  mentioned  in  tbe  declaration,  is  part  of  the 
description  of  tbe  instrument  declared  upon,  tbe  assign- 
ment of  a  different  date  to  tbe  same  instrument,  in 
the  replication,  would  be,  in  effect,  the  pleading  of  a 
different  instrument,  and  of  course,  tbe  substitution  of 
a  different  cause  of  action,  from  that  stated  in  the 
declaration.     Ante,  §  70,  71. 

Sec.  82.  But  in  pleading  any  matter  of  discharge, 
as  a  release — accord  and  satisfaction — a  prior  judg- 
ment or  award,  deciding  tbe  matter  in  controversy — 
payment,  or  tender  of  a  pre-existing  debt,  or  any 
other  defence,  operating  as  a  discbarge  or  extiaguish- 
ment  of  any  prior  liability — ^the  defendant  is  never 
required  to  follow  the  day  mentioned  in  tbe  declara- 
tion, {t)  And  the  rule  is  the  same,  whether  the  day 
in  tbe  declaration  is  material  or  immaterial,  and 
whether  it  is  the  true  day,  or  not.  For  in  pleading 
a  defence  of  this  kind,  a  deviation  from  the  day  men- 
tioned in  the  declaration,  introduces  upon  tbe  face  of 
the  record  no  such  apparent  discrepancy,  in  regard  to 
time,  as  in  certain  cases  before  stated,  a  similar  devi- 
ation would  occasion :  Since  all  matter  of  discharge 
must,  from  its  nature,  have  accrued  subsequently  to 
the  creation  of  tbe  duty  or  liability  upon  which  the 
action  is  founded.  It  is  therefore  manifest,  that  in 
pleading  any  matter  of  discharge,  the  defendant  not 
only  may,  but  (to  make  bis  plea  sufficient,)  must,  state 

(s)  1  Salk.  222-3.     2  Stra.  806.     2  Saund.  5.  b.  (n.  3.) 
(t)  1  Chitt.  PI.  517.     2  Burr.  944.     2  Wils.  150.  173.     Plowd. 
46.    2  Stra.  994.     Com.  Dig.  Pleader,  B.  6. 
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the  defence  as  having  accrued  after  the  cause  of  action 
arose ;  or,  at  least,  after  the  wrong  complained  of  was 
done,  or  the  contract  declared  upon,  was  made. 

Sec.  83.  It  may  be  proper  to  add,  in  this  connex- 
ion, that  when  the  defendant  has  been  discharged  by 
matter  of  record — as  a  prior  judgment — or  by  a  written 
instrument-. — as  a  deed  of  release;  he  cannot  be  con- 
fined, in  his  plea,  to  the  time  mentioned  in  the  decla- 
tion,  for  an  additional  reason,  viz.  the  necessity  of 
stating  the  time  of  the  discharge,  so  as  to  conform  to 
the  date  of  the  record,  or  instrument,  (w)  For  in 
these,  and  similar  cases,  the  date  is  material,  on  a 
principle  heretofore  stated,  viz.  that  a  deviation  from 
it  would  make  a  variance.     Ante,  §  67. 

Sec.  84.  In  most  cases,  and  especially  when  the 
declaration  contains  but  one  count,  the  cause  of  action 
is  laid  on  a  single  day  only:  In  which  case,  the 
plaintiff  can  recover  only  for  the  wrongs  or  acts  of 
some  one  day.  (v)  For  the  declaration,  in  the  case 
supposed  claims  no  recovery,  except  for  what  has 
taken  place  on  one  day.  And  if  there  is  in  fact  but 
one  cause  of  action  though  differently  stated  in  differ- 
ent counts,  the  same  day  is  usually  stated  in  all  the 
counts.  And  when  there  is  only  one  count  in  the 
declaration,  the  plaintiff  cannot  recover  for  acts  or 
injuries  done  on  several  days,  except  in  the  following 
cases,  and  those  similar  to  them  (w) : — 

Sec.  85.  1.  In  an  action  on  the  case  for  a  nuisance 
or  disturbance — ^in  which  the  damage  complained  of  is 

tu)  Vid.  reference  (w),  ante  ^  67,  and  the  authorities  there  cited. 
{v)  2  Salk.  639.     1  Ld.  Ray.  240.    2  lb.  976-7.    2  Chitt.  PL 
367.     (n.  s.) 
(w)  lid. 
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augmented  by  the  continuance  of  the  "wrong,  the  plain- 
tiff is,  from  the  nature  of  the  case,  allowed  to  state 
the  period  of  its  continuance,  from  one  given  day  to 
another ;  or,  as  is  the  more  usual  mode  from  a  certain 
day  named  to  the  commencement  of  the  suit  (x)  : 
Since  the  declaration  could  not  otherwise  show,  nor 
the  plaintiff  be  permitted  to  prove,  the  whole  extent  of 
the  injury. 

Sec.  86.  2.  In  trespass  also,  when  the  plaintiff 
sues  for  different  wrongs  of  the  same  nature,  com- 
mitted hy  continuation  or  repetition,  on  several  different 
days,  he  may  recover  for  all  of  them,  on  one  count, 
by  including  in  it  as  many  days,  or  as  long  a  period 
of  time,  as  his  case  may  require,  (y)  But  in  the  appli- 
cation of  this  rule,  there  is  a  difference  to  be  observed 
in  the  mode  of  declaring,  between  the  case  of  tres- 
pass continued  or  renewed  on  several  different  days ;  or 
in  other  words,  between  continued  trespasses  of  a  per- 
manent nature,  and  repeated  trespasses  which  are  not 
permanent. 

Sec.  87.  When  trespasses  of  one  and  the  same 
kind,  committed  on  several  days,  are  in  their  nature 
capable  of  renewal  or  continuation,  and  are  renewed 
or  continued  from  day  to  day — so  that  the  particu- 
lar injury  done  on  each  particular  day,  cannot  be  dis- 
tinguished from  what  was  done  on  another  day-^the 
trespasses  are  denominated  permanent.  Of  this  descrip- 
tion are  ;trespasses  committed  by  cattle,  by  tramp- 
ling down,  consuming  or  destroying,  from  day  to  day, 

{x)  Vide  precedents  (3  Ld.  Kay.  260.  292.  324.  Plead.  Assist. 
424.    2  GHtt,  PI.  831-3,42,  354,  429^437.) 

{y)  2  Salk.  638.     3  Black.  Com.  212.     Bac.  Alt.  Tresp.  I.  2. 


GENERAL  KULES  OF  PLEADING.  93 

Time. 

the  grass,  crops  or  herbage,  of  any  kind,  growing  upon 
land,  {z) 

Sec.  88.  But  when  each  of  several  trespasses, 
committed  on  different  days,  is  distinct  fxom.  the  oth- 
ers, and  terminating  in  itself,  is  incapable  of  continu- 
ation or  renewal,  (in  which  case  the  injury,  commit- 
ted on  any  one  day,  is  supposed  to  be  distinguishable 
from  the  rest),  the  trespasses^  though  all  of  the  same 
nature,  are  deemed  not  permanent.  Thus,  if  the  defen- 
dant has,  on  each  of  several  different  days,  felled  one 
or  more  of  the  plaintiff's  trees,  or  killed  several  of  his 
beasts,  or  taken  and  carried  away  different  articles  of 
his  personal  chattels ;  the  trespasses,  in  either  case, 
are  not  of  a  permanent  nature,  (a)  And  from  this 
distinction  between  trespasses  which  are  permanent, 
and  those  which  are  not  so,  there  results  a  difference 
in  the  mode  of  declaring,  when  the  action  is  brought 
for  more  than  one  day's  trespass. 

Sec.  89.  When  the  trespasses  complained  of  are 
all  of  a  permanent  nature,  and  are  continued  on  several 
days,  in  immediate  succession,  they  may  all  be  laid 
in  one  count,  with  a  continuando  for  the  whole  time — 
i.  e.  as  having  been  committed  by  continuation,  from 
one  particular  day  specifically  named,  to  another  so 
named.  And  if  the  trespasses,  though  of  a  permanent 
nature,  were  committed  on  different  days,  not  in  im- 
mediate succession,  but  with  intervals  of  one  or  more 
days ;  they  may  still  be  laid  with  a  continuando,  though 
not  for  the  whole  time ;  but  by  continuation,  '  on  divers 

(z)  3  Black.  Com.  212.     Bac.  Abr.  Tresp.  I.  2.     Ld.  Ray.  240,  • 
976.     2  Saik.  638.     2  Edll.  Ab.  545.     1  Saund.  24.  (n.  1.) 

(a)  Ld.   Ray.   239.     2  Id.   975.    2  Salk.  638-9.     Bac.   Abr. 
Tresp.  I.  2.     1  Saund.  24.  (n.  1.)    3  Black.  Cora.  212. 
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days   and  times,  between'   one  given  day  and  an- 
other. (6) 

Sec.  90,  But  if  the  trespasses  alleged  are  not  of  a 
JJermanent  nature :  They  cannot  be  laid  with  a  contin- 
uando  from  one  certain  day  to  another ;  but  may  be 
alleged  to  have  been  committed,  diversis  diebus  et  vici- 
bus,  ('  on  divers  days  and  times,')  between  one  particu- 
lar day  and  another,  or  between  one  certain  day  and 
the  commencement  of  the  suit,  (c)  These  modes  of 
declaring  in  trespass  for  several  days,  in  one  count, 
whether  with  or  without  a  continuando,  are  allowed, 
to  avoid  the  necessity  of  bringing  a  separate  action, 
or  inserting  a  separate  count,  for  each  day's  tres- 
pass, {d) 

Sec.  91.  But  if  trespasses,  which,  according  to 
the  preceding  distinctions,  do  not  admit  of  continua- 
tion, are  alleged  with  a  continuando ;  the  declaration 
is  ill,  at  least  inform  (e) :  Because  it  must  necessarily 
appear,  from  the  nature  of  the  wrongs  alleged,  that 
they  could  not,  in  legal  contemplation,  have  been  com- 
mitted by  continuation,  and  consequently,  that  they 
could  not  have  been  done  in  the  manner  alleged.  But 
the  fault  is  aided  by  verdict.  (/)  For  the  continuando 
being  void,  only  one  day's  trespass  was  legally  prove- 
able  under  the  declaration ;  and  it  must  therefore  be 

(S)  Bac.  Abr.  Tresp.  B.  2.  I.  2.  T.  Ray.  393.  1  Ld.  Ray. 
239-240.  2  Chitt.  PI.  367.  n.  s.  2  Salk.  638-9.  1  Saund.  23-4. 
(n.  1.)  3  Black.  Com.  212.  1  Sid.  319.  Com.  Dig.  Tresp.  B.  2. 
and  vid  precedents  2  Lill.  Ent.  444.     2  Chitt.  PI.  867. 

(c)  lid.  [d)  1  Saund.  24  (n.  1.)     1  Roll.  Ab.  545. 

(e)  1  Saund.  24.  a.  (n.  1.)  1  Ld.  Ray.  249.  Bao.  Abr.  Tresp. 
I.  2.     1  Lev.  210.     2  Salk.  638-9,     Esp.  Dig,  408, 

(/)  lid,     Vid.  2  Mass,  R,  50. 
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intended,  after  verdict,  that  the  damages  were  assessed 
for  no  more  than  one  day's  trespass,  (g) 

Sec.  92.  So,  also,  where  the  plaintiff  declared 
that  the  defendants,  on  a  certain  day  named,  'and 
on  divers  other  days  and  times,  between '  that  day 
and  the  commencement  of  the  suit,  committed  an 
assault  upon  him,  the  declaration — ^being  specially 
demurred  to, — was  adjudged  ill  (A) :  An  assault  being 
one  entire  and  indivisible  act,  which  cannot  be  con- 
tinued, or  committed  at  different  times.  But  as  it  is 
now  held,  an  allegation  that  the  defendant  on  a  cer- 
tain day, '  and  on  divers  other  days  and  times,  between 
that  day  and  the  day  of  suing  forth  the  writ,  assaulted 
the  plaintiff,'  &c.  is  good :  Since  one  may  assault 
another  at  different  times,  though  an  assault  cannot 
be  committed  at  different  times  {i)  ;  A  distinction, 
which  must  be  acknowledged  to  savor,  in  some  degree 
of  verbal  subtlety. 

Sec.  93.  It  has  been  stated  already,  that  when  a 
trespass  is  laid  on  a  certain  single  day,  the  plaintiff 
is  at  liberty  to  prove  that  it  was  committed  on  any 
one  day,  before  the  commencement  of  the  suit.  But 
when  trespasses  are  laid  with  a  continuando,  he 
must — if  he  attempts  to  prove  trespassing  acts  on 
more  than  one  day — confine  his  evidence  to  the  period 
or  some  part  of  the  period,  included  in  the  continuando 

(g)  2  Ld.  Ray.  823.     7  Mod.  152.    Comb.  427.    1  Freem.  82. 

(h)  Cowp.  828.  &  Vide  6  East.  391,  395.  1  Saund.  24,  a.  (n.  1.) 
2  Chitt.  PI.  367.  (n.  s.) 

(0  2  Bos.  &  P.  425-7.  6  East,  395.  1  Phil.  Ev.  (2d  ed.)  134. 
Bull.  N.  P.  86. 


96  CHAPTER  III. 


Certainty  as  to  time. 


(k) ;  and  is  not  permitted  to  prove  trespasses  on  two 
or  more  days  which  are  not  comprehended  in  that 
period.  The  reason  of  this  rule  appears  to  be,  that 
although  tile  time,  as  such,  is  not  material ;  yet  the 
continuando  is  considered  as  descriptive  of  the  alleged 
trespasses,  or  at  least  of  the  manner  in  which  they 
were  committed.  And  upon  this  supposition,  a  devi- 
ation, in  evidence,  from  the  time  stated  in  the  con- 
tinuando, is  a  deviation  from  the  plaintiff's  description 
of  the  trespasses  complained  of :  Whereas  when  only  a 
smg/e  day  is  stated  in  the  declaration,  it  is  not  regarded 
as  in  any  sense  descriptive  of  the  trespasses  alleged ; 
but  simply  as  a  formal  compliance  with  the  general 
rule  of  certainty,  requiring  some  particular  day  to  be 
alleged.  The  same  rule,  which  limits  the  plaintiff's 
proof,  under  a  continuando,  to  the  time  comprehended 
within  it,  extends  to  cases  in  which  several  trespasses 
are  laid  '  on  different  days  and  times '  between  two 
different  days.  The  principle  of  the  rule,  however, 
as  applied  to  this  latter  case,  is  not  altogether  so  obvi- 
ous as  in  the  former.     Ante,  §§  64,  83. 

Sec.  94.  But  although  the  cause  of  action  be  laid, 
and  properly  laid,  either  with  a  continuando,  or,  '  on 
divers  days  and  times,'  between  two  certain  days ; 
yet  if  the  plaintiff  at  the  trial  will,  as  he  may,  waive 
the  continuando,  in  the  former  case,  or  in  the  latter, 
his  right  of  recovery,  except  for  a  trespass  committed 
on  a  single  day ;  he  is  at  liberty  to  prove  a  trespass 
done  on  any  one  day  before  the  commencement  of  the 

(/<;)  2  Salk.  639.  Bull.  N.  P.  86.  1  Saund.  24.  a.  (n.  1.)  Esp. 
Dig.  417-S.  Co.  Litt.  283.  a.  2  Chitt.  PI.  367-8.  (n.  s.)  1  lb. 
358-9.    16  Mass.  R.  470.    2  Stark.  Ev.  356,   3  lb,  1441,  note  (1). 
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suit.  For  after  such  a  waiver,  the  declaration  will 
stand  as  if  it  had  originally  alleged  but  a  single  day. 

Sec.  95.  And  where  several  trespasses  are  ^»^prop- 
erly  laid  by  continuation,  or  'on  divers  days,'  &c.  and 
the  defendant  instead  of  demurring  specially  for  that 
cause  pleads  to  the  action ;  the  plaintiff  may,  at  the 
trial,  without  any  waiver  on  his  part,  be  limited,  on 
the  defendant's  objection,  to  the  proof  of  a  trespass 
committed  on  a  single  day.  In  such  a  case,  no  waiver 
by  the  plaintiff  is  necessary  :  For  as  he  had,  by  the 
rules  of  pleading,  no  right,  in  the  case  supposed,  to 
state  more  than  one  day  in  one  count ;  he  has  of  course 
no  right,  on  the  trial,  to  prove  more  than  one  day's 
trespass,  except  by  the  defendant's  consent  or  acqui- 
escence. 

Sec.  96.  It  seems,  however,  that  declaring  with 
a  continuando  is  not  at  this  day,  usual  in  England, 
even  when  that  form  of  declaring  is  admissible.  The 
more  customary  mode  of  declaring,  it  is  said  is  to  lay 
the  trespasses  on  a  given  day,  and  '  on  divers  other 
days  and  times,'  between  that  and  another  particular 
day.  (0 

Sec.  97.  When  several  facts  are  stated,  either  in 
several  clauses  of  an  entire  sentence,  or  in  several 
sentences  connected  by  the  conjunction  '  and,'  if  the 
time  be  stated  in  only  one  of  the  different  clauses  or 
sentences,  it  will  be  applied  to  each  of  the  facts 
alleo'ed  in  the  succeeding  clauses  or  sentences  thus 
connected,  (m)  Thus,  if  the  plaintiff,  in  trespass, 
declares  that  the  defendant,  on  such  a  day,  made  an 

{I)  1  Saund.  24.  (n.  1.) 

(ot)  Cro.  Jic.  443.   Com.  Dig.  Pleader,  C.  19.    1  Ld.  Rap.  676. 
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assault  upon  Mm,  and  took  and  carried  away  such,  a 
sum  of  riioney ;  the  day  stated  will  be  referred,  as 
well  to  the  taking,  &c.  as  to  the  assault :  Such  being 
the  fair  grammatical  construction  of  the  language 
used. 

Sec.  98.  In  pleading  any  wegafive  matter,  no  time 
need  be  alleged  (n)  :  As  where  the  plaintiff  avers  that 
the  defendant  has  not  paid  the  debt,  or  performed  the 
duty  in  question :  Or  the  defendant,  that  he  has  not 
done  what  he  covenanted  not  to  do.  For  no  particu- 
lar day  is  predicable  of  that,  which  has  never  existed. 
And  it  may  be  added,  that  a  negative  allegation 
requires  in  general  no  proof:  The  burden  of  proof 
lying,  regularly  on  that  party,  who  takes  the  affirma- 
tive of  the  issue,  (o)  To  this  last  remark  there  is 
indeed  an  exception,  in  one  or  two  particular  instan- 
ces, not  material  to  the  present  subject,  (p) 

Sec.  99.  In  real  actions  also,  there  is  no  necessity 
of  alleging  any  particular  day,  in  the  declaration,  (q) 
There  would  indeed  be  no  propriety  or  congruity,  in 
doing  so.  For  in  actions  of  this  class,  the  declaration 
does  not,  as  in  personal  actions,  aver  any  specific  act 
or  fact,  (occurring  at  a  particular  time),  as  the  cause 
of  action ;  but  asserts  in  substance,  only  a  subsisting 
right  or  title  in  the  plaintiff  or  demandant,  and  an  ad- 
verse holding  or  denial  of  his  right  by  the  defendant 
or  tenant,  (r) 

(n)  Com.  Dig.  Pleader,  C.  19.     Plowd.  24.  a.    Lawes'  PI.  58. 

(o)  IT.  R.  144.  649.  4 lb.  33.  381.  5 lb.  616.  Bull  jST.  P.  297-8. 

(p)  Vid.  2  Bl.  Eep.  851.  Gilb.  Ev.  148.  Comb.  57.  3  East, 
192.     10  lb.  216.     2  Kuss.  on  Crimes,  (2d  ed.)  673.  692,  note  (/). 

(g)  2  Salk.  561.     Com.  Dig.  Pleader,  C.  19.     1  Saund.  286-7. 

(r)  Vide.  Precedents.  3  Black.  Com.  App.  No.  1.  §  6.  Lawes' 
PI.  App.  212.     3  Chitt.  PL  620-635. 
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Sec.  100.  In  ejectment  also,  it  is  held  unnecessary 
to  lay  the  ouster  on  any  particular  day  (s) :  Because — 
to  adopt  the  reason  usually  assigned — '  so  are  the  pre- 
cedents.' It  is  therefore  held  sufficient,  as  regards 
the  time  of  the  ouster,  that  it  be  stated  in  general 
terms,  as  having  been  committed,  after  the  making  of 
the  supposed  demise,  and  the  plaintiff's  entry  under 
it.  Perhaps,  however,  the  reason  of  the  rule  may  be, 
that  in  the  English  ejectment,  the  supposed  ouster  is 
not  traversable,  and  cannot  in  any  way  be  put  in  issue : 
The  real  defendant  being  obliged,  under  the  'com- 
mon rule,'  to  confess  the  ouster,  as  one  of  the  condi- 
tions of  his  being  permitted  to  appear  and  defend,  (t) 
And  the  general  rule  requiring  a  particular  day  to  be 
stated  in  pleading,  extends  only  to  traversable  facts. 
It  is  usual,  however,  in  the  present  forms  of  declaring 
in  this  action,  to  lay  the  ouster  on  a  particular  day.  (u) 
Ante  §  62. 

Sec.  101.  If,  where  time  is  not  material,  the 
pleader  states  an  impossible  day — as  the  30th  of  Feb- 
ruary ;  or  a  day  future  to  that  of  pleading ;  or  a  day 
inconsistent  with  what  he  has  before  stated — (as  when 
in  trover,  the  declaration  lays  the  loss  of  the  goods 
on  the  second -diSij  of  a  certain  month,  and  avers  that 
the  defendant  'afterwards,'  viz.  on  ilciQ  first  day  of 
the  same  month,  converted  them) ;  the  effect  of  the 
mistake  is,  in  either  case,  the  same  as  if  no  time  what- 

(s)  Cro.  Jac.  311,  312.     Yelv.  382.  a.  note.    2  CHtt.  PI.  396. 
(d.  r.)     Bsp.  Dig.  445-6. 
{t)  3  Black.  Com.  App.  No.  2.  s.  3. 
lu)  8  Black.  Com.  App.  No.  2.  s.  2.     2  Chitt.  PI.  396-400. 
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ever  had  been  stated  (v) :  For  repugnanpy  or  absur- 
dity, in  a  point  not  material,  being  but  matter  of  form, 
will  consequently,  except  on  special  demurrer,  be 
rejected  as  surplusage — according  to  the  maxim,  utile 
per  inutile  non  vitiatur.  {w)  And  the  time,  in  the 
cases  now  supposed,  being  immaterial,  the  mistake  is 
aided,  except  on  special  demurrer.     Post,  §  172. 

Sec  102.  The  third  particular,  in  which  certainty, 
in  pleading,  is  required,  is  that  of  place ;  the  discus- 
sion of  which  involves  the  law  of  venue.  Under  this 
head,  it  is  a  general  rule,  that  the  place  of  every  tra- 
versable fact,  stated  in  the  pleadings,  must  be  dis- 
tinctly alleged  {x) :  Or,  at  least,  (as  the  rule  is  now 
understood  and  applied,)  that  some  certain  place  must 
be  alleged  for  every  such  fact.  This  is  done  by 
designating  the  city,  town,  village,  parish  or  hamlet, 
together  with  the  county,  in  which  the  fact  is  alleged 
to  have  occurred ;  and  the  place,  thus  designated,  is 
called  the  venue  (y):  The  term,  'venue,'  (vicinage,) 
signifying,  in  strictness,  not  the  county  in  which  the 
action  is  brought ;  but  the  particular  city,  town,  par- 
ish, hamlet,  &c.  in  which  the  fact  alleged  occurred  or 
is  supposed  to  have  occurred,  and  which  is  stated  as 

{■»)  Garth.  389,  Com.  K.  12.  5  Mod.  286.  Com.  Dig.  Pleader, 
C.  19.  3  M.  5.  Stra.  232,  1095.  Cro.  Jao.  662.  1  Saund.  116, 
286.     1  Lev.  195.     Vide  Yelv.  71.  note  (2).     Clayt.  102. 

(w)  Co.  Litt.  303.  a.  Com.  Dig.  Pleader,  Q.  9.  Vid.  Stat.  27. 
Eliz.  c.  5. 

(x)  Com.  Dig.  Pleader,  C.  20.  Cro.  Eliz.  78,  98.  5  T.  K.  620. 
1  Stra.  595.  Lawes'  PI.  57-8.  Bao.  Abr.  Venue,  B.  Co.  Litt. 
303.  a. 

(y)  8  Black.  Com.  294,  384.  Com.  Dig.  Pleader,  C.  20.  Bac. 
Abr.  Vemie,  A. 
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situate  in  the  county  named  in  connexion  with  it.  {z) 
In  its  present  acceptation,  however,  the  word  venue  is 
most  frequently  used  to  comprehend,  as  well  the 
county,  as  the  town,  parish  or  other  vicinage,  in  which 
the  fact  alleged  arose,  or  is  stated  to  have  arisen,  (xxvi) 
Sec.  103.  But  the  rule,  requiring  the  laying  of 
a  venue  for  traversable  facts,  though  doubtless  neces- 
sary for  the  sake  of  certainty  in  pleading,  was,  by  an 
ancient  principle  of  the  common  law,  more  especially 
so,  for  an  entirely  different  reason.  For  by  a  general 
rule  of  the  common  law,  strictly  observed  in  the 
ancient  practice,  and  still  recognized  in  theory,  by 
legal  fiction,  every  issue  in  fact,  triable  by  jury,  was 
required  to  be  tried  by  jurors,  not  only  of  the  same 
county,  but  also  of  the  same  venue,  vicinage,  or  imme- 
diate neighborhood,  in  which  the  fact  to  be  tried  actu- 
ally took  place  (a) :  A  rule  founded  on  the  maxim  of 
the  common  law,  Maxime  Vicini  Vicinorum  facta  pre- 
sumuntur  scire,  (the  transactions  of  men  are  presumed 

(z)  lid. 

(a)  Co.  Litt.  125.  a.  b.  in  notis.  Yelv.  12.  n.  2.  Gilb.  H.  C.  P. 
70.  83-4.  5  T.  R.  620.  3  Black.  Com.  359,  384-5.  Com.  Dig. 
Amendme-nt,  H.  1.  Lawes'  PI.  27-8.  2  H.  Black.  161.  Bao. 
Abr.  Venue,  E.     5  Mass.  R.  96. 

(xxvi)  In  N.  Y.  -place  is  required  to  be  alleged  truly,  in  cases 
where  the  place,  at  which  the  act  was  done,  is  material  for  the  pur- 
pose of  giving  the  'particular  plaintiff  a  right  of  action :  As  in  ac- 
tions for  penalties,  by  local  officers, — as  commissioners  of  excise, — 
overseers  of  the  poor  of  a  town,  &c.  The  offence  must  be  alleged, 
(and  proved,)  to  have  been  committed  within  the  town,  &c.  But 
verdict  cures  the  omission.     18  How.  Pr.  Rep.  331. 

Where  an  action  is  on  a  contract  which,  by  our  laws,  is  illegal ; 
the  plaintiff  must  aver  and  prove,  the  place  where  the  contract  was 
made  ;  and  that,  there,  it  was  legal.     1  Kern.  437. 
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to  be  best  known  to  those  of  their  immediate  neighbor- 
hood). And  this  regulation  made  it  necessary,  that 
the  true  place  of  venue  should  be  alleged ;  because  it 
could  not  otherwise  appear  from  the  pleading,  to  what 
particular  vicinage  the  jury-process  should  go — or  in 
other  words — ^from  what  vicinage  the  jury  should 
come.  And  upon  the  establishment  of  nisi  prius 
trials,  (which  were  held  in  each  county  of  the  king- 
dom), it  was  also  required  that  every  matter  of  fact, 
put  in  issue  and  triable  by  jury,  should  be  tried,  as 
well  in  the  county  (19),  as  by  a  jury  of  the  county 

(19)  To  the  ancient  common  law  rule,  that  every  action  must  be 
laid  in  the  county,  in  which  the  cause  of  action  arose,  there  appears 
to  have  been  originally,  or  at  a  very  early  period,  an  exception  in 
the  case  of  actions  founded  on  personal  contracts;  as  in  account, 
debt,  and  covenant  broken.  Actions  of  this  kind  were  allowed  to 
be  brought  in  any  county,  in  accordance  with  the  maxim,  dehitum 
et  contractus  sunt  nullius  loci :  He  who  is  indebted,  being  a  debtor 
in  all  places,  or  wherever  he  is.  (7  Co.  3.  a.  Com.  Dig.  Action,  N. 
12.  6.  1  Stra.  612.  Cowp.  180.  3  Black.  Com.  384.  1  Saund. 
74.  (n.  2.)  But  by  the  stat.  6  Rich.  2.  c.  2.  it  is  enacted,  that  in 
'  writs  of  debt  and  account,  and  all  other  such  actions, — if  in  pleas 
upon  the  same  writ,  it  shall  be  declared  that  the  contract  thereof 
was  made  in  another  county'  than  that  in  which  the  writ  is  brought ; 
the  writ  shall  abate.  Under  this  statute,  if  it  appeared  from  the 
record,  that  the  contract  was  made  in  a  county,  other  than  that  in 
which  the  action  was  laid ;  the  judgment  was  erroneous.  1  Saund. 
74.  (n.  2.)  But  to  prevent  error,  and  to  avoid  the  inconvenience  of 
rigidly  abating  the  writ,  the  judges,  at  a  subsequent  period,  con- 
strued the  statute  as  authorizing  them,  in  their  discretion,  to  change 
the  venue,  under  a  rule  of  practice,  by  ordering  the  declaration  to  be 
altered,  and  the  action  laid,  and  trial  had,  in  the  county  in  which 
the  cause  of  action  arose.  (Bac.  Abr.  Actions  Local,  &c.  2  Salk. 
670,  3  Black.  Com.  294.)  This  statute,  and  that  of  4  Hen.  4.  c. 
18,  requiring  that  attornies  'make  no  suit  in  a  foreign  county,'  are 
considered  as  the  source  of  the  authority,  which  judges  now  6xer- 
cise,  of  changing  venues  in  transitory  actions. 
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and  vicinage,  in  which  the  fact  actually  arose.  (6) 
Hence  it  became  necessary,  for  the  purpose  of  trial 
that  the  true  place  of  every  traversable  fact  should  be 
stated  in  the  pleadings :  Since  it  could  not  otherwise 
be  known  from  the  record,  in  what  county  the  issue 
ought  to  be  tried,  (c) 

Sec.  104.  In  the  application  of  this  ancient  rule, 
however,  a  distinction,  suggested  by  general  conven- 
ience, was  soon  established  between  things  local  and 
transitory ;  and  consequently  between  local  and  tran- 
sitory actions.  In  local  actions,  the  preceding  rules 
regarding  locality  of  trial  were  still  adhered  to ;  while 
those  of  a  transitory  nature  became,  by  an  arbitrary 
laying  of  the  venue,  triable  in  any  county,  in  which 
the  venue  was  laid  in  the  pleadings,  (d)  Hence  in 
local  actions,  the  place  has  ever  been,  and  still  is, 
material;  and  must  therefore  be  laid  according  to 
the  truth,  (e)  But  in  actions  transitory,  the  ancient 
rule  as  to  the  locality  of  actions  and  trials,  is  now, 
and  has  long  been,  entirely  disregarded,  or  rather 
evaded,  to  every  purpose  except  the  mere  form  of  lay- 
ing some  venue,  and  the  power  of  the  court,  under  spe- 
cial circumstances,  to  change  it,  i.  e.  to  change  the 
county,  on  motion.     In  transitory  actions,  therefore 

(5)  2  H.  Black.  161.  Co.  Litt.  125.  a.  h.  Bac.  Abr.  Venue,  E. 
Gilb.  H.  C.  P.  70.  83-4.  3  Black.  Com.  359,  384-5.  Bac.  Abr 
Actions  Local,  &c. 

(c)  lid.  Cowp.  176.     2  H.  Black.  160-1. 

{d)  7  Co.  3.  Gilb.  H.  C.  P.  84-5.  Cowp.  176-7.  3  Black. 
Com.  294. 

(e)  Com.  Dig.  Action,  N.  1,  2,  3.  Id.  Pleader,  S.  15.  3  Black, 
Com,  294, 
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the  plaintiff  is  at  liberty  to  lay  the  venue  in  what 
county  he  pleases.  (/)     Vide  note  19  ante. 

Sec.  105.  It  becomes  necessary,  therefore,  to  a 
correct  understanding  of  the  modern  law  of  venues,  to 
ascertain  in  the  first  place  what  actions  are  local,  and 
what  transitory.  A  local  action  is  one,  which  must 
still  be  laid  in  the  county,  in  which  the  cause  of 
action  actually  arose.  A  transitory  action  may  be 
laid  in  any  county,  which  the  plaintiff  may  prefer,  (g) 
The  present  locality  of  actions  is  founded,  in  some 
cases,  on  common-law  principles,  and  in  others,  on 
positive  enactments  of  statute  law.  (xxvii) 

Sec.  106.  Of  those  which  continue  local  by  the 
common  law,  are 

1.  All  actions  in  which  the  subject  or  thing  to  be 
recovered,  is  in  its  nature  local.  Of  this  class  are  all 
real  actions — actions  of  waste,  when  brought  on  the 
statute  of  Glocester,  (6  Edw.  1.),  to  recover,  together 
with  damages,  the  locus  in  quo,  or  place  wasted — and 
actions  of  ejectment,  {h)  All  these  are  local,  because 
they  are  brought  to  recover  the  seisin  or  possession 
of  lands  or  tenements,  which  are  local  subjects.  And 
if  the  place — as  the  parish,  &c.  where  the  land,  or 
subject  in   demand,  is   situated — be  misstated,  the 

(/)  3  Black.  Com.  294.  Bac.  Abr.  Actions  Local,  &c.  B.  Com. 
Dig.  Pleader,  S.  9.  Cowp.  177.  1  Saund.  74.  (n.  2.)  Gilb.  H.  C. 
P.  89-90. 

{g)  Bac.  Abr.  Actions  Local,  &c.  (a.) 

(h)  lid.  Com.  Dig.  Action,  N.  1.  7  Co.  2.  b.  2  Black.  Rep. 
1070.     Cowp.  176.    7T.  R.  588.    4  lb.  504. 


(xxvii)  In  N.  Y.  all  rules  as  to  venue  are  strictly  regulated  by 
the  statute  provisions — Code  sections  123  to  126. 
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plaintiff  will  be  liable  to  a  nonsuit  («),  by  reason  of 
the  mis-description  of  the  subject-matter  of  the  suit : 
Because  the  place  enters  into  the  description  of  it. 

Sec.  107.  2.  Various  actions,  which  do  not  seek 
the  direct  recovery  of  lands  or  tenements,  are  also 
local,  by  the  common  law;  because  they  arise  out  of 
some  local  subject,  or  the  violation  of  some  local  right 
or  interest.  Thus  the  action  of  quare  impedit  is 
local  (k) ;  inasmuch  as  the  benefice,  in  the  right  of  pre- 
sentation to  which  the  plaintiff  complains  of  being 
obstructed,  is  so.  Within  this  class  of  cases  are  also 
many  actions,  in  which  only  pecuniary  damages  are 
recoverable.  Such  are  the  common-law  action  of 
waste  and  trespass  quare  clausum  fregit  (I)  :  as  likewise 
trespass  on  the  case  for  injuries  affecting  things 
real — as  for  nuisances  to  houses  or  lands — disturbance  of 
rights  of  way,  or  of  common — obstruction  or  diversion 
of  ancient  water-courses,  &c.  (m) 

Sec.  108.  If  however,  a  tortious  act,  committed  in 
one  county,  occasions  damage  to  land  or  any  other 
local  subject,  situate  in  another;  an  action  for  the 
injury  thus  occasioned,  may  be  laid  in  either  of  the 
two  counties,  at  the  choice  of  the  party  injured,  (n) 
Thus,  if  by  the  diversion  or  obstruction  of  a  water- 
course, in  the  county  of  A.,  damage  is  done  to  lands, 
mills  or  other  real  property  in  the  county  of  B.,  the 

(?)  Stra.  595.     3  Lev.  334. 

(k)  7  Co.  3.  a.     Com.  Dig.  Action,  N.  4.     1  Chitt.  PI.  271. 

{1}  Bac.  Abr.  Actions  Local,  &c.  A.  (a).  Cowp.  180.  4  T.  R. 
503.     6  East,  598-9. 

{m)  Com.  Dig.  Action,  n.  4.  7  Co.  2.  b.  2  East.  498-9.  1 
Chitt.  PI.  271. 

(n)  7  Co.  2  b.  Co.  Litt.  54.  a.  Com  Dig.  Action,  N.  3.  11. 
2T.  R.  241.    7  lb.  583.    3  Stark.  Ev.  1650. 
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party  injured  may  lay  his  action  in  eitfier  of  those 
two  counties,  (xxviii) 

Sec.  109.  No  action  will  lie,  in  any  one  sovereign 
state,  for  the  recovery  of  lands  or  tenements  lying  in 
another  (o) :  Since  no  common-law  court  has  juris- 
diction of  local  causes,  arising  within  a  foreign  sover- 
eignty. Indeed  a  judgment,  if  given  in  such  a  case 
would  he  utterly  nugatory.  For  as  legal  process, 
issuing  from  a  court  of  even  the  highest  jurisdiction, 
is  of  no  authority  in  any  other  country  or  state,  than 
that  in  which  it  was  issued :  A  judgment  in  the  case 
supposed,  could  by  no  possibility  be  enforced.  (20) 
Nor  in  general  can  any  personal  action  be  maintained, 
in  one  sovereign  state,  for  a  trespass,  nuisance,  or 
other  injury  to  real  property,  lying  in  another  (p) : 
Such  actions  being  local,  (as  already  stated,)  because 
they  arise  out  of  local  subjects. 

(o)  Bac.  Abr.  Actions  Local,  &c.  A,  (a).  Cowp.  176.  1  Chitt. 
PI.  269. 

(p)  IStra.  646.  2  Black.  Rep.  1070.  Cowp.  176.  4  T.  R.  503. 
7  lb.  587.    6  East.  598-9. 

(xxviii)  This  is  not  the  rule  in  N.  Y. — The  Code,  §  123.  division 
1.  confines  the  venue  to  the  county  where  the  iwJ/ec^  of  the  action, — 
(the  real  property  injured,) — is  situated. 

(20)  These  remarks,  however,  are  not  practically  applicable  in 
their  full  extent,  to  the  jurisdiction  and  decrees  of  courts  of  equity. 
For  these  courts  by  their  power  of  acting  in  personam,  when  the 
parties  are  within  the  reach  of  their  process,  can  in  many  cases 
indirectly  enforce  rights  to  real  property,  situated  in  foreign  coun- 
tries. 1  Atk.  19.  2  Ves.  204.  447.  454.  Mitf.  PL  184.  1  Fonbl. 
Eq.  31.     6  Cranch,  157. 

(xxix)  This  principle  is  fully  sustained,  in  the  State  of  New  York  ; 
see  3  Kern.  591.  and  numerous  eases  there  cited. 
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Sec.  110.  But  it  has  been  held  that  this  last  rule 
admits  of  an  exception,  where  a  local  cause  of  action, 
requiring  a  reparation  in  damages  only,  arises  in  a 
foreign  country,  in  which  there  are  no  regular  courts 
of  judicature,  and  in  which,  of  course,  no  legal  reme- 
dy can  be  obtained.  (5)  In  such  cases,  this  excep- 
tion has  been  allowed  in  some  instances,  from  neces- 
sity, to  prevent  a  failure  of  justice.  And  as  the  judg- 
ment, in  this  class  of  cases,  is  for  damages  only  ;  there 
is  indeed  no  practical  difl&culty  in  enforcing  it — as 
there  would  be,  if  the  action  were  brought  for  the 
recovery  of  a  specific  local  subject,  situated  in  a  foreign 
country.  Thus  where  certain  houses,  erected  by  the 
plaintiff  on  the  coast  of  Nova  Scotia,  had  been  illegally 
demolished  by  the  defendant,  at  a  time  when  no  reg- 
ular administration  of  justice  had.  been  established  in 
that  province,  and  an  action  of  trespass  for  that  injury 
was  brought  in  the  English  court  of  B.  R.,  Lord 
Mansfield  held  the  action  to  be  maintainable,  (r)  But 
this  distinction  appears  to  be  now  overruled,  (s) 

Sec.  111.  The  action  of  replevin  also,  though  it 
lies  for  damages  only,  and  does  not  arise  directly  out 
of  the  violation  of  any  local  right,  is  nevertheless 
local,  (t)  The  reason  of  its  locality — (a  reason  which 
applies  to  no  other  action  for  injuries  of  personal  chat- 
tels)— appears  to  be  the  necessity  of  giving  a  local 
description  of  the  taking  complained  of.  For  in 
declaring  in  replevin,  it  is  necessary  to  describe,  and 

(q)  Cowp.  180-1. 
(r)  Cowp.  180-1.    4  T.  K.  503^. 
(s)  4  T.  E.  503-4. 

{t)  1  Saund.  347.  (n.  1.)  Hob.  16.  Willes,  478.  1  Stra.  507-8. 
2  Wils.  354.     1  Chitt.  PI.  161.     2  lb.  364.  (n.  c.  &  e.) 
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to  describe  truly,  the  locus  in  quo — i.  e.  the  close, 
house  or  common,  in  which  the  cattle  or  goods  in 
question  were  taken  by  the  defendant  (m)  :  And  as 
the  necessity  of  alleging  the  true  flace  of  caption 
involves  the  necessity  of  laying  the  true  town,  parish 
or  vill,  and  of  course  the  true  county ;  the  venue  and 
county  as  well  as  the  close,  &c.  are  consequently 
material  {v),  and  the  action  is  of  necessity  local.  If 
however  replevin  lies,  by  the  common  law,  only  for 
goods  distrained  ;  there  would  seem  to  be  another  and 
more  fundamental  reason  for  its  locality,  viz.  that 
the  right  of  distress,  which  the  action  is  intended  to 
contest,  is  at  common  law  always  local,  (xxx) 

Sec.  112.  But  personal  actions,  that  is  to  say, 
actions  which  seek  nothing  more  than  the  recovery 
of  money,  or  personal  chattels  of  any  kind,  are  in  most 
cases  transitory,  whether  they  sound  in  tort  or  in  con- 
tract {w) :  Because  actions  of  this  class  are,  in  most 
instances,  founded  on  the  violation  of  rights  which, 
in  contemplation  of  law,  have  no  locality.     And  it 

{u)  lid.     Yelv.  185.  (n.  1).     10  Johns  K.  53. 
(C)  1  Saund.  347.  (n.  1.)     Cro.  Eliz.  896.     Carth.  186.     "Willea, 
478.     1  Stra.  507-8.     2  Mod.  199. 

(w)  Com.  Dig.  Action,  N.  12.     1  Chitt.  PI.  273. 

(xxx)  In  N.  Y.  it  is  not  necessary  to  allege,  in  replevin, — (or, 
as  now  called,  an  action  to  recover  the  possession  of  personal  pro- 
perty; Code  §  206,) — the  place  of  the  taking,  or  any  taking: — 
TJulawful  detentioji  is  all  that  need  he  alleged.  See  3  Kev.  Stat. 
5th  Ed.  p.  845-6.  §  6.  It  is  not  clear,  that,  tinder  the  Code,  a 
place  of  detention  need  he  alleged,  in  all  cases.  But  where  the 
property  has  heen,  for  any  cause,  distrained,  the  taking  should  be 
alleged.  And  as,  then,  the  action  is  local,  (Code  §§  123. 166)  place 
must  be  alleged. 
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will  be  found  true,  as  a  general  position,  that  actions 
ex  delicto,  in  whicli  mere  personalty  is  alone  recoverable, 
are,  by  the  common  law,  transitory-^except  when 
they  are  founded  upon,  or  arise  out  of,  some  local 
subject,  (x)  Thus  actions  for  injuries  to  the  person, 
or  to  personal  chattels — as  for  assault  and  battery,  false 
imprisonment,  slanderous  words,  libel,  and  malicious 
prosecution  (y) — trespass  for  taking  away  or  injuring 
personal  chattels,*  trover,  trespass  on  the  case  for  escapes, 
false  returns,  deceit  in  the  sale  of  goods,  &c.  are  in  gen- 
eral transitory  (z) ;  and  may  consequently  be  laid  in 
any  county,  even  though  the  cause  of  action  arose 
within  a /omgra  jurisdiction,  (a)  (xxxi) 

{x)  Com.  Dig.  Actio?i,  N.  12.  Co.  Litt.  282.  Cowp.  161.  1 
T.  K.  571.     2  Black.  Rep.  1058.     2  Chitt.  PL  242.  (n.  p.) 

(y)  lid. 

(z)  2  Salk.  670.  12  Mod.  408.  Com.  Dig.  Action,  N.  12.  Sayer, 
54.     1  "Wils.  336.     1  East,  114.     Cro.  Car.  444.     9  Johns.  K.  67, 

(a)  Com.  Dig.  Action,  N.  12.  Cowp.  161.  2  Black.  Rep.  1058. 
4  East,  162-3. 


*The  action  for  a  false  returii  is  here  called  transitory,  in  pursu- 
ance of  reputable  authority.  Com.  D.  Action,  N.  12.  Bac.  Abr.  Ac- 
tions Local,  &c.  A.  1  Selw.  Praet.  244.  2  Chitt.  PI.  303.  (n) ; 
but  from  a  collation  of  the  different  opinions  in  the  books,  it  appears 
to  be,  in  strictness,  neither  transitory,  nor  local:  For  it  may  be 
laid,  either  in  the  county,  in  which  the  return  was  made,  or  in  that, 
in  which  the  record  remains  ;  hut  in  no  other.  12  Mod.  408.  515. 
Hob.  209.  1  Brownl.  12.  1  Sid.  218-9.  Bull.  N.  P.  46,  (or  64). 
Holt.  170.     1  East.  115.  (n.) 

xxxi)  As  to  a  right  of  action,  created  by  a  statute  (of  N.  Y.) 

where  there  was  by  the  common  law  no  remedy; — (as  by  our 

statute  giving  an  action  to  the  representatives  of  a  deceased  person, 
killed  by  negligence,  &c.  3  Rev.  St.  5th  Ed.  p.  589  §  2  to  4 ;)— it 
has  been  held  that,  where  the  negligent  act  was  done  out  of  this 
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Sec.  113.     In  the  case  of  Mostyn  v.  Fabrigas  (b), 
Lord  Mansfield  indeed  suggested  a  doubt,  whether 

^  trespass  for  an  assault  and  battery,  committed  out  of 
the  realm  of  England,  would  lie  in  the  courts  of  West- 
minster; because  as  every  such  injury  involves  a 
breach  of  the  peace,  it  must  be  alleged  to  have  been 
committed  against  the  peace  of  the  king ;  and  a  breach 
of  the  peace,  considered  as  a  public  wrong,  is  confess- 
edly local.  There  appears,  however,  no  sufficient  rea- 
son for  the  doubt  here  suggested.  For  the  wrong, 
considered  as  a  civil  injury,  is  clearly  transitory; 
and  in  the  subsequent  case  of  Rafael  v.  Verelst  (c),  in 
which  the  point  in  question  directly  arose,  it  was 
held  by  the  court  of  Common  Pleas,  that  the  allega- 

■  tion,  '  contra  pacem  Domini  Regis,'  was  not  traversable 
in  such  an  action ;  and  that  the  action,  then  before 
the  court,  which  was  brought  for  an  assault,  battery 
and  false  imprisonment,  committed  in  the  dominions 
of  a  foreign  sovereign  prince,  was  well  laid  in  an 
English  county. 

Sec.  114.  Actions  ex  contractu  also,  as  has  been 
suggested  already,  are  in  general  transitory,  by  the 
common  law :  For  *  debitum  et  contractus  sunt  nullius 


(J)  Cowp.  176. 

(c)  2  Black.  Rep.  1058. 


state,  and  within  a  foreign  jurisdiction  ;  though  the  party  killed 
were  a  resident  of  this  state,  and  his  representatives  were  also ;  they 
cannot,  in  our  courts,  maintain  the  action,  although  by  service  of 
process  within  our  jurisdiction  our  court  has  obtained  jurisdiction  of 
the  person  of  the  defendant.  When,  and  where,  done,  the  act  gave 
no  right  of  action  under  mir  statute :  Though  the  common  law  of 
the  foreign  jurisdiction  would  not  be  presumed  to  differ  from  ours. 
18  How.  Pr.  Rep.  335, 
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loci '  (d) — ^the  foundation  of  wMcli  maxim  doubtless 
is,  that  the  causes  of  this  class  of  actions  have,  in  most 
cases,  no  natural  locality,  and  therefore  follow  the 
person  of  the  defendant.  Hence  the  actions  of  debt, 
covenant  broken,  account,  and  assumpsit,  may  in  general 
be  laid  in  any  county,  (e)  And  the  rule  is  the  same, 
even  though  the  contract  were  made,  and  by  its  terms 
to  be  performed,  in  a,  foreign  country.  (/)  Vide  note 
to  §  103. 

Sec.  115.  But  debt  on  judgment  is  local,  by  the 
common  law,  and  must  be  laid  in  the  county  in  which 
the  record  of  the  judgment  remains,  (g)  This  rule 
however  is  founded,  not  upon  the  nature  of  the  thing 
in  demand,  which  is  money ;  but  apparently  upon  the 
locality  of  the  record,  upon-which  the  action  is  founded. 
Ptecords  being  required  to  remain  at  a  fixed  place, 
appointed  by  law.  And  hence  an  action,  founded  on 
a  judgment,  may  be  considered  as  arising  out  of  a 
local  subject — the  record  being  made  local  by  the 
law.  (xxxii) 

Sec.  116.  As  to  actions  arising  upon  leases  and 
which  appear  to  require  a  distinct  consideration,  the 
common  law  has  established  the  following  general 

(d)  7  Co.  3.  a.  Com.  Dig.  Action,  N.  12.  Tidd,  543-6.  3 
Black.  Com.  384.  1  Stra.  612.  Cowp.  180.  1  Saund.  74.  (n.  2.) 
vide  ante,  Note  19. 

(e)  lid. 

(/)  Com.  Dig.  Action,  N.  12.  2  Salk.  660.  Latch.  4.  1  Saund. 
74,  241.  b.  Cowp.  180.     1  Stra.  612.    2  Ld.  Ray.  1532.     1  Chitt. 

Pi!  273. 

(g)  Com.  Dig.  Action,  N.  6.   Hob.  196.   2  Tidd,  1035.   2  Johns. 

Cas.  381. 

(xxxii)  Under  the  N.  Y.  Code,  an  action  on  a  judgment  is  not 
local.     (Code  sections  123  to  126.) 
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distinction :  If  the  action  is  founded  direcly  onprivity 
of  contract  between  the  parties ;  it  is  transitory,  and 
may  be  laid  in  any  county ;  even  though  the  land,  or 
subject  demised,  be  situated  in  a  foreign  county  (h) : 
But  if  the  action  is  founded  on  privity  of  estate,  it  is 
local,  and  must  consequently  be  laid  in  the  county  in 
which  the  estate  lies,  (i)  For  though  money  only  is 
recoverable,  in  either  case,  yet  in  the  former,  the 
right  of  action  arises  exclusively  out  of  the  personal 
contract,  which  is  in  its  nature  transitory.  Whereas 
in  the  latter,  the  action  is  founded  on  the  interest  of 
the  parties  in  the  land  or  property  demised,  which  is  a 
local  subject;  and  for  this  reason  the  action  is  local. 
This  general  distinction  may  be  illustrated,  by  the 
seven  following  particulars^ 

Sec.  117.  1.  The  action  of  debt,  or  covenant 
broken,  brought  by  the  lessor  against  the  lessee,  or 
vice  versa,  is  transitory,  (k)  For  these  being  imme- 
diate parties  to  the  lease ;  there  exists  between  them 
a  privity  of  contract,  which  is  the  foundation  of  the 
action. 

Sec.  118.  2.  But  debt,  or  covenant  broken,  when 
brought  by  the  lessor  against  the  assignee  of  the  lessee, 
or  vice  versa,  is  by  the  common  law  local.  (/)  For  the 
assignee  of  the  lease,  though  privy  in  interest  or  estate 

(h)  7  Co.  2  a.  2  Salk.  651.  1  Saund.  241.  b.  (n.  6.)  6  Mod. 
194.     2  East.  579. 

(?)  7  Co.  2.  a.  3.  a.  6  Mass.  R.  331.  1  Saund.  241.  b.  (n.  6.) 
Carth.  182-3.     6  Mod.  194. 

(k)  7  Co.  a.  2.  Bae.  Abr.  Actions  Local,  &c.  A.  (a.)  6  Mod. 
194.  2  Stra.  776.  2  East.  579.  1  Saund.  241.  b.  (n.  6.)  2 
Salk.  651. 

(I)  Bae.  Abr.  Actions  Local,  &c.  A.  (a.)  6  Co.  17.  1  Saund. 
241.  b.  (n.  6.)    Garth.  183.    2  East.  580. 
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to  the  lessor,  is  a  stranger  to  the  •personal  contract,  be- 
tween lessor  and  lessee ;  and  cannot  therefore  be 
charged  in  favor  of  the  lessor,  on  privity  of  contract ; 
but  is  liable,  (when  liable  at  all),  on  privity  of  estate, 
which  is  in  its  nature  local.  In  these  latter  cases, 
the  assignee  of  the  lease,  when  liable  to  the  lessor,  on 
any  of  the  lessee's  covenants,  is  so  liable,  because  he 
holds  the  interest  or  estate,  which  the  lessee  had  before 
the  assignment ;  and  is  consequently  liable  only  on 
those  covenants  of  the  lessee,  which  'run  with  the 
land ' — or  in  other  words,  those  which  follow  the  inter- 
est demised.  (21)  And  hence  the  action  is  said  to  be 
founded  on  privity  of  estate. 

Sec.  119.  3.  Upon  the  same  principles,  the  action 
of  covenant  broken,  brought  by  the  assignee  of  the 
lessee,  against  the  assignee  of  the  lessor,  is  by  the 
common  law,  local  (m) :  For  the  action,  which  is  given 
by  the  common  law,  between  these  parties,  is  founded 
on  privity  of  estate.  So  also  on  the  other  hand,  debt 
or  covenant  broken,  brought  by  the  assignee  of  the 
lessor,  against  the  assignee  of  the  lessee,  is  local  (n) : 
For  the  statute  32  Hen.  8,  c,  34,  which  in  this  latter 
instance  gives  the  action,  makes  it  local,  by  giving  to 
the  assignee  of  the  lessor, '  the  same  remedy,  by  action,' 
as  the  lessor  himself  has,  by  the  common  law.     And 

(ot)  5  Co.  17.  a.     1  Saund.  241.  c.  (n.  6.)     1  Chitt.  PI.  276. 

{n)  1  Saund.  241.  c.  [n.  6.]  1  Salk.  80,  7  T.  R.  583.  Garth. 
182,  2  East.  680,  1  Wils.  165.  3  Mod,  388.  4,  lb,  81.  Bac. 
Abr.  Covenant,  E.  6.    lb.  Actions  Local,  &c.  A.  [a.] 

(21)  A  covenant  'runs  with  the  land,'  only  when  the  right  or  ob- 
ligation, created  by  it,  is  attached  to  the  interest  demised,  or  to  the 
estate,  out  of  which  that  interest  was  created ;  so  that  the  right  or 
obligation  devolves,  (on  an  assignment  of  the  estate  or  interest), 
upon  the  assignee  of  the  party  assigning. 
8 
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the  lessor's  remedy,  by  the  common  law,  against  the 
assignee  of  the  lease,  being  local,  (as  stated  in  the  last 
section) ;  that  of  the  lessor's  assignee  is,  in  the  con- 
struction of  this  act,  held  to  be  of  course  local. 

Sec.  120.  4.  The  action  of  debt,  (as  for  rent  ar- 
rear),  bythe  assignee  of  the  lessor,  against  the  lessee,  is 
also  local  by  the  common  law.  (o)  For  the  rent  being 
incident  to  the  reversion,  and  the  lessee  being  in  the 
receipt  of  the  issues  and  profits  of  the  land,  out  of 
which  it  arises ;  there  consequently  exists,  between 
these  parties,  a  privity  of  estate :  And  the  action  being 
founded  upon  that  privity — (for  the  privity  of  con- 
tract, between  the  original  parties  to  the  lease,  is 
destroyed  by  the  assignment  of  the  reversion) — is  con- 
sequently local.  And  it  is  here  observable,  that  the 
devisee  of  the  reversion  is  considered  and  treated  as 
the  assignee  of  the  lessor,  within  the  three  last  rules : 
The  devise  being,  in  legal  effect,  a  testamentary  assign- 
ment of  the  reversion.  And  by  parity  of  reason,  the 
devisee  of  the  term  is  in  law  the  assignee  of  the  lessee. 

Sec.  121.  5.  But  the  action  of  covenant  broken, 
brought  by  the  assignee  of  the  lessor,  against  the  lessee, 
or  vice  versa,  upon  an  express  covenant  contained  in 
the  lease,  and  running  with  the  land,  is  made  transi- 
tory, by  the  operation  of  the  statute  32  Hen.  8.  c. 
34.  (p)  For  the  purpose  of  explaining  this  proposition, 
it  may  be  observed  that  the  action  of  covenant  broken, 

(o)  3  Co.  52  b.  1  Saund.  241.  c.  [n.  6.]  1  Wils.  165.  3  Mod. 
338.    4  lb.  81. 

(p)  Bac.  Abr.  Actions  Local,  &c.  A.  (a,)  Covenant,  E.  6.  1 
Saund.  241,  b.  (n.  6.)  Cro.  Car.  183.  1  Lev.  259.  3  T.  E.  401-2. 
1  Wils.  165.  1  Vent.  10.  2  Keb.  439,  448,  468,  i92.—Cont.  2 
iShow.  200.     Com.  Dig.  Actions,  N.  4. 
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upon  express  covenants,  being  founded  only  on  privity 
of  contract,  will  nqt  lie,  at  common  law,  between  the 
assignees  of  the  lessor  and  those  of  the  lessee  ;  because 
that  privity  does  not  exist  between  them.  But  the 
statute  above  mentioned  expressly  extends  '  the  same 
remedy'  upon  such  covenants,  to  and  against  the 
assignees  of  lessors  and  lessees,  as  lessors  and  lessees 
themselves  had  by  the  common  law  (q) ;  and  according 
to  the  construction  given  to  the  statute,  the  remedy 
afforded  by  it,  to  and  against  assignees,  is  to  be  pur- 
sued in  '  the  same  manner '  in^'which  the  common  law 
gave  it  to  and  against  their  respective  assignors,  (the 
original  lessors  and  lessees) :  And  therefore,  as  actions 
of  covenant  broken,  between  lessors  and  lessees,  are  by 
the  common  law  transitory ;  it  follows  that  actions, 
on  express  covenants  between  their  respective 
assignees,  are  transitory  by  virtue  of  the  above  statute. 
And  yet,  as  has  been  before  sho\rn,  debt  by  the 
assignee  of  the  lessor,  against  the  lessee,  is  local: 
The  action  being  given  by  the  common  law,  and 
founded  on  privity  estate.     Ante,  §  118. 

Sec.  122.  6.  So  also,  debt  or  covenant  broken  for 
rent,  brought  by  the  lessor,  his  personal  representa- 
tive or  assignee,  against  the  executor  or  administrator 
of  the  lessee,  charging  him  for  rent  accruing,  after 
the  lessee's  death,  is  local,  (r)  For  as  the  personal  rep- 
resentative of  the  lessee  of  a  term  for  years  is  charge- 
able, during  his  own  possession,  as  assignee  of  the 
lease  ;  he  is,  in  this  latter  capacity,  privy  in  estate  to 
the  lessor :  And  therefore,  if  the  action  is  brought  by 

(g)  Bac.  Abr.  Covenant,  E.6. 

(r)  Bac.  Abr.  Actions  Local,  &c.  (a.)  A.     3  Co,  24,   Com,  Dig. 
Actions,  N.  4,    2  Lev.  80.    Gilb.  H.  C.  P.  91. 
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the  lessor  or  his  representatives,  (in  which  case  the 
remedy  is  given  by  the  common  law) ;  it  is  local,  as 
being  founded  on  privity  of  estate.  And  if  the  action 
is  brought  by  the  lessor's  assignee;  the  statute  32 
Hen.  8,  which  gives  him  the  remedy,  (for  the  common 
law  gives  none,  against  the  assignee  oi  the  lease),  makes 
it  local,  by  its  own  provisions,  as  before  stated,  §  119. 

Sec.  123.  7.  On  the  other  hand,  if  the  executors 
or  administrators  of  the  lessee,  in  either  of  the  above 
cases,  are  charged  as  the  representatives  of  the  lessee, 
and  not  as  assignees  of  the  term,  (as  where  they  are 
sued  for  rent  accruing  during  the  lessee's  life) ;  the 
action  is  transitory,  (s)  For  in  such  a  case  they  are 
liable,  not  by  reason  of  any  interest  of  their  own  in 
the  term,  and  therefore  not  upon  privity  of  estate; 
but  upon  privity  of  contract,  devolving  upon  them 
from  the  lessee  whom  they  represent.        ■ 

Sec.  124.  It  Appears,  from  the  preceding  distinc- 
tions, that  where  an  action,  founded  on  a  lease,  is 
given  by  the  common  law,  if  an  assignee  of  the  rever- 
sion, or  of  the  term,  is  party  to  the  suit,  it  is  local : 
Since  in  all  such  cases,  the  action  is  founded  on 
privity  of  estate :  But  that  where  the  action  is  given 
by  statute,  it  may  be  either  local  or  transitory,  as 
the  fair  construction  of  the  statute  may  appear  to 
warrant. 

Sec.  125.  Assumpsit  for  use  and  occupation,  though 
substantially  an  action  for  rent,  issuing  out  of  a  real 
subject,  is  not,  by  the  law,  considered  as  such,  and  is 
therefore  transitory  (t)  :  For  the  plaintiff's  title  being 

(i)  3  Co.  24.     Bac.  Abr.  Actions  Local,  &c.  A.  (a.)    Latch,  262, 
271. 

(0  6  T.  B.  62.    6  East.  348.     2  Chitt.  PI.  8,  (n.  c.)  174,  (n.  c.) 
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immaterial  (w),  the  legal  liability  of  tlie  defendant  is 
considered  as  a  merely  'personal  duty,  partaking  no 
more  of  a  lacal  quality,  than  a  liability  arising  from 
goods  sold,  labor  done,  or  money  lent. 

Sec.  126.  But  though  this  action  is  in  its  nature 
transitoryj  and  though  it  is  therefore  unnecessary,  in 
declaring,  to  state  ih&  place  where  the  land  occupied 
is  situated  {v);  yet  if  the  declaration  does,  though 
unnecessarily,  describe  the  land  as  lying  in  a  partic- 
ular place — not  by  way  of  venue  for  the  promise,  but 
of  local  description  ; — the  place,  thus  stated,  must  be 
the  true  one,  or  the  plaintiff  will  be  liable  to  a  non- 
suit, {w)  For  though  the  venue,  properly  so  called — 
i.  e.  the  place  where  the  contract  is  alleged  to  have 
been  made — is  immaterial,  (the  action  being  transi- 
tory ;)  yet  the  place  named  for  the  purpose  of  describ- 
ing the  land,  is  material,  as  entering  into  the  descrip- 
tion of  the  cause  of  action.  And  hence  a  mis-descrip- 
tion of  the  place  where  the  land  lies  is  in  nature  of  a 
variance,  in  stating  the  consideration  of  the  promise. 
If  therefore  the  declaration  describes  the  land,  as 
lying  in  the  parish  of  ^.,  when  it  is  actually  situate 
in  the  parish  of  B.,  the  plaintiff  cannot  recover: 
Because  the  proof  will  not  support  the  declaration. 

Sec.  127.  All  criminal  prosecutions  remain  local 
under  the  ancient  rule  of  the  common  law,  that  every 
issue,  in  fact,  triable  by  jury,  must  be  tried  in  the 

(m)  Sayer,  13.     1  Wils.  314.    2  lb.  208.    2  Chitt.  PI.  9,  (n.  c.) 
(d)  6  T.  R.  62.    6  East.  348.     2  Chitt.  PI.  9,  (n.  d.)  174,  (n,  c.) 

3  M.  &  S.  380. 

(M>)  6  Bast,  348,  352.    6  T.  R.  62,    1  Taunt.  570.    1  Esp. 

Eep.  273.     3  Campb.  235.'     F?<Z.  13  East.  9.    4  B.  &  A.  619.    3 

Stark.  Ev.  1571,  et  seq. 
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county  in  which,  the  fact  to  be  tried  occurred,  (x) 
For  the  distinction,  since  introduced,  between  local 
and  transitory  remedies,  was  expressly  limited  to 

civil  suits. 

Sec.  128.  Hence  no  crime,  committed  within  the 
territorial  limits  of  one  sovereign  state,  can  be  tried 
in  any  other,  (y)  For  the  penal  laws  of  every  sover- 
eign state  are,  in  the  strictest  sense  local,  and  cannot 
therefore  be  enforced  by  the  tribunals  of  any  other 
state  (z) :  It  being  an  elementary  principle  of  public 
and  municipal  law,  that  all  offences  considered  as 
public  wrongs,  offend  that  state  only  within  whose 
limits  they  are  committed ;  and  no  state  has  a  right 
to  punish  for  any  other  offences,  than  those  committed 
against  itself. 

Sec.  129.  The  local  actions,  thus  far  enumerated, 
are  all,  (except  so  far  as  the  statute  32  Hen.  8.  has 
prescribed  the  rule,  in  certain  actions,  on  leases), 
made  local  by  the  principles  of  the  common  law.  But 
certain  other  actions,  which  upon  common  law  prin- 
ciples are  transitory,  are,  by  the  English  statute-law, 
required  to  be  brought  ia  the  county,  in  which  the 
cause  of  action  in  truth  arose ;  and  are  thus  made 
local  by  positive  enactments. 

Sec.  130.  Thus  by  the  statute  21  Jac.  1,  c.  4,  §  2, 
all  actions  and  informations,  &c.  'for  any  offence 
against  any  penal  statute,'  whether  on  behalf  of  the 
king,  or  any  other  person,'  are  required  to  be  '  laid, 

{x)  7  Co.  2.  b.  Com.  Dig.   Action,  N.   5.  9.     1  Saund.  308. 
(n.  1.)    2  Blaok.  Eep.  1058. 
{y)  2  Black.  Kep.  1058.    Kel.  80.    2  Johns.  R.  447,  499. 
(z)  3  T.  R.  733.    1  H.  Black.  123. 


GENERAL  RULES  OF  PLEADING.  HJ 

Venue. — Local  and  transitory  actions. 

and  alleged  to  have  been  committed,  in  the  county 
where  such  oflfence  was,  in  truth,  committed,  and  not 
elsewhere ;  or  the  defendant,  upon  the  general  issue, 
shall  be  found  not  guilty.'  (a)  When,  however,  two 
material  facts  are  necessary  to  constitute  an  offence 
against  a  penal  statute,  if  one  of  those  facts  occurred 
in  one  county,  and  the  other  in  another ;  the  action 
may  be  laid  in  either  of  the  two  counties,  according 
to  the  analogy  of  the  common  law  rule  in  similar 
cases,  (b)  Thus  in  an  action  on  the  statute  of  usury, 
if  the  contract  was  made  in  the  county  of  .4.,  and 
the  illegal  interest  received  in  the  county  of  B. ;  the 
venue  may  be  laid  in  either  of  those  counties.  It 
appears  to  be  settled,  in  the  construction  of  this  sta- 
tute, that  it  does  not  extend  to  any  action  given,  by  a 
penal  statute,  to  the  party  aggrieved  by  the  offence 
prohibited :  So  that  the  action,  when  brought  by  such 
a  party,  is  still  transitory,  as  at  common  law.  (c)  (xxxiii) 
Sec.  131.  By  the  common  law  then,  (as  the  last 
observation  implies),  actions  for  the  recovery  of 
statute  penalties,  are  transitory,  (d)  For  though  the 
object  of  every  prosecution  for  such  a  penalty,  is  the 
punishment  of  the  defendant  for  an  offence ;  yet  an 
action  brought  for  this  purpose,  is  in  form  a  civil 
suit  (e) ;  and  as  regards  venue,  as  well  as  in  most  other 

(ffl)  Com.  Dig-  Action,  10.  Bac.  Abr.  Action,  q.  t.  C.  1.  Chitt. 
PI.  276-7.     1  Salk.  373.     5  Mod.  425.     4  lb.  158. 

(i)  7  Co.  1.    2  T.  K.  238.     7  lb.  583.     2  Bos.  &  P.  381. 

(e)  Bac.  Abr.  Action,  q.  t.  C.     1  Show.  354. 

{d)  lid. 

(e)  Cowp.  382  391.  Willes,  597.  1  Wils.  125.  4  T.  R.  753. 
7  lb.  257.    3  lb.  448.     17  How.  Pr.  Bep.  193.    18  lb.  331. 

(xxxiii)  On  sections  129,  130.  The  rule  is  the  same  in  N.  Y.^ 
Code,  \  124. 
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respects,  the  nature  or  character  of  every  suit,  or 
prosecution,  is  decided  by  its  form.  Indeed,  a  pecu- 
niary penalty  is  in  law  considered  as  a  debt,  due  from 
the  offender  to  the  prosecutor,  or  plaintifi"  in  the 
action  (/) ;  and  hence  the  action  brought  for  the 
recovery  of  it,  and  which  is  usually  an  action  of  debt, 
is,  by  the  common  law  transitory ;  on  the  same  prin- 
ciples on  which  other  actions  of  debt  are  generally  so. 
Sec.  132.  From  what  has  been  already  stated,  of 
the  law  oi  venues,  {ante,  s.  104),  it  results  that  no  suit  can 
be  abated,  nor  in  any  manner  defeated,  on  the  ground 
that  the  venue  is  laid  in  the  wrong  county,  unless 
the  action  is  in  its  nature  local,  or  is  made  so  by 
statute,  (g)  For  in  consequence  of  the  distinction 
between  local  and  transitory  actions,  it  has  become 
an  established  rule,  that  in  transitory  actions,  the  -place 
laid  in  the  declaration  draws  to  itself  the  trial  of  all 
transitory  matters  alleged  in  the  subsequent  pleadings. 
And  the  defendant  cannot  therefore  state,  in  his  plea, 
any  other  venue  for  the  facts  which  he  pleads,  than 
that  laid  in  the  declaration;  unless  the  nature  of  the 
defence  renders  another  venue  necessary  {h);  i.  e. 
unless  his  defence  is  founded  upon  something  local, 
arising  in  a  different  place  from  that  which  is  laid  in 
the  declaration,  (xxxiv) 

(/)  Bac.  Abr.  Statute,  K.  Poph.  175.  Palm.  400.  Latch,"  19. 
3  Black.  Com.  160-161. 

{g)  3  Black.  Com.  294.  Bac.  Abr.  Actions  Local,  &c.  B.  Com. 
Dig.  Pleader,  S.  9.  Cowp.  177.  1  Saund.  74.  (n.  3.)  Gilb.  H.  C. 
P.  89—90. 

(A)  Cota.Dig.PZea<ier,E.4.  3  Lev.  113.  lSaund.8.,a.(n.2.)85. 
(n.  4.)  247.  (n.  1.)  2  lb.  5.  d.  e.  (n.  3.)  2  H.  Black.  161.  Com.  Dig. 
Action,  N.  12.   Pleader,  C.  20.    1  Chitt.  PI.  509.    Co.  Litt.  282.  b. 

(xxxiv)  The  provisions  of  the  N.  Y.  Code  aa  to  the  place  of  trial 
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Sec.  133.  If  therefore  in  a  transitory  action,  the 
cause  of  which  is  laid  in  the  county  of  A.,  (in  which 
county  the  suit  is  brought),  the  defendant  pleads  any 
transitory  matter  of  defence,  as  having  arisen  in  the 
county  of  5.;  the  plea  is  ill  in  form,  {i)  For  if  the 
defendant  might,  without  necessity,  thus  deviate  from 
the  venue  laid  in  the  declaration,  he  would  upon 
original  common-law  principles,  be  able  to  change  or  oust 
the  venue  in  transitory  actions ;  and  thus  to  subvert 
the  rule,  which  allows  the  plaintiff,  in  such  actions, 
to  bring  his  suit  in  what  county,  and  lay  his  venue  in 
what  part  of  it,  he  may  choose :  Since,  if  issue  was 
taken  upon  the  plea,  in  the  case  supposed,  the  original 
rule  of  the  common  law  would  require  the  trial  to  be 
had  in  the  county  of  B. 

Sec.  134.  If  then,  in  an  action  of  assault  and 
battery,  trover,  trespass  for  taking  goods,  slander, 
assumpsit,  &c.  (in  all  which  the  place  in  the  declara- 
tion is  immaterial  and  the  action  transitory),  the 
defendant  pleads  any  matter  of  defence,  which  is  not 
local — and  lays  it  at  a  place  not  mentioned  in  the 
declaration ;  the  plea  is  ill,  on  special  demurrer,  {k) 

(i)  lid. 
(k)  lid. 


of  an  action, — (see  and  compare  its  sections  123,  124,  with  section 
126 ;) — are  considered  not  to  prevent,  absolutely,  the  trial  of  even 
a  local  action,  in  a  county  different  from  that  which  the  Code  makes 
the  right  one ;  even  though  it  appear  on  the  face  of  the  complaint 
in  a  local  action,  that  the  venue  is  laid  in  a  wrong  county.  As  the 
right  to  have  the  venue  corrected,  on  motion,  belongs  to  the  defen- 
dant ;  his  failing  to  require  the  change  is  held  to  waive  the  right, 
(and  the  error,  if  such  it  be.)  6  How.  Pr.  Rep.  368.  13  lb.  379. 
Of  course,  a  trial  in  the  wrong  county  would  not  be  a  mistrial. 
(See  post,  this  chapter,  note  xxxv.  and  section  162.) 
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If,  for  example,  in  an  action  of  assault  and  battery 
laid  in  the  county  of  A.,  the  defendant  pleads  son 
assault  demesne,  in  the  county  of  B. ;  or,  if  in  trespass 
for  taking  goods  in  the  county  of  A.,  the  plea  is  a 
license,  in  the  county  of  B. ;  or  if  in  assumpsit  on  a 
promise  laid  in  one  county,  the  defendant  pleads 
fraud,  duress,  accord  and  satisfaction,  usury,  &c.  in 
another :  the  plaintiff  may  with  safety  demur  specially 
to  the  plea,  (l)  For  these  several  defences,  in  what- 
ever place  they  may  have  arisen,  are  respectively  as 
available,  as  if  they  had  occurred  elsevAere  ;  and  there 
can,  therefore,  be  no  necessity  of  laying  them  at  any 
other  place,  than  that  stated  in  the  declaration. 

Sec.  135.  But  although  the  cause  of  action  be 
transitory — as  in  the  several  examples  last  stated; 
yet  if  the  nature  of  the  defence  is  local — so  that  the  fact, 
that  it  arose  in  a  particular  county  or  place  different 
from  that  stated  in  the  declaration,  is  necessary  to  be 
alleged  in  order  to  adapt  the  plea  to  the  matter  of 
the  defence  ;  the  defendant  is  at  liberty  to  deviate,  in 
his  plea,  from  the  county  or  place  alleged  in  the 
declaration,  (m)  For  if,  in  such  a  case,  he  was  con- 
fined to  the  county  or  venue  laid  by  the  plaintiff,  he 
might,  by  the  false  venue  in  the  declaration,  be  utterly 
deprived  of  his  defence.  For  when  issue  is  joined 
upon  a  local  fact,  the  place  is  of  the  substance  of  the 
issue,  and  must  be  proved  as  laid. 

Sec.  136.     Thus,  if  a  sheriff  of  the  county  of  tI., 

(Z)  lid.  Co.  Litt.  282.  b.  Cro.  Eliz.  667,  842,  860.  1  Ld.  Eay. 
120.     3  Lev.  113.     2  Mod.  271. 

{m)  Cro.  Eliz.  184.  Co.  Litt.  282.  b.  3  Lev.  113,  227.  1  Ld. 
Bay.  120.  1  Saund.  85.  (n.  4.)  247.  2  lb.  5.  b.  (n.  3.)  Garth. 
326.    Hob.  5. 
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having  made  an  arrest,  by  authority  of  law,  in  that 
county,  is  sued  for  it,  in  an  action  of  assault  and  bat- 
tery and  false  imprisonment,  alleged  to  have  been 
committed  in  the  county  of  B. ;  he  may,  in  his  plea, 
justify  the  arrest  as  having  been  made  in  the  former 
county,  (n)  For  as  his  official  authority,  existing 
only  in  the  county  of  A.  was  local;  his  defence, 
which  is  founded  upon  that  authority,  is  necessarily 
so.  If  then,  he  were  obliged  to  justify  the  arrest,  as 
made  in  the  county  of  B. ;  he  would  of  course,  be 
reduced  to  the  necessity  of  proving  his  authority  to 
arrest  in  that  county,  (which  according  to  the  facts 
supposed,  he  could  not  do),  or  of  losing  the  benefit  of 
a  justification,  which  is  in  law  complete. 

Sec.  137.  Upon  the  same  priaciple,  if  a  constable 
of  the  town  of  ^.,  makes  arrest  in  that  town,  in  virtue 
of  his  office,  and  is  sued  for  it  in  an  action,  in  which 
the  trespass  is  laid  in  the  town  of  B.,  in  the  same  or 
a  different  county ;  he  is  allowed  to  justify  the  arrest 
in  the  town  of  A.  (o)  For  the  town,  which  limits  his 
authority,  is  material  to  his  justification,  as  is  the 
county  to  that  of  the  sheriff,  in  the  case  last  before 
supposed.  The  same  principle  applies  to  all  cases, 
in  which  the  defence  is  local  and  in  which  the  place 
laid  in  the  declaration  is  not  the  true  one;  because  in 
every  such  case,  if  issue  is  taken  on  the  plea,  the  place 
must  be  proved  as  laid. 

Sec.  138.  But  in  all  such  cases,  it  is  necessary  for 
the  defendant  to  traverse  the  place  laid  in  the  declara- 
tion :  i.  e.  to  deny  that  he  is  guilty  of  the  alleged  wrong 

(w)  1  Saund.  85.  (n.  4.)  247.    2  lb.  5.  b.  c.  (n.  3.)     1  Ld.  Ray. 
120.     Cro.  Eliz.  174. 184. 
(o)  lid. 
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in  that  place,  or  in  any;  other  than  the  one  stated  in 
his  plea,  (p)  For  the  place  of  the  alleged  wrong  is, 
by  the  defendant's  plea,  made  material  and  traversal 
hie :  And  it  is  a  general  principle,  that  a  party  who 
does  not  traverse  what  is  material  and  traversable,  in  his 
adversary's  pleading,  tacitly  admits  it  to  be  true,  (5) 

Sec.  139.  By  the  establishment  of  the  rule,  that 
the  venue  laid  in  the  declaration  draws  to  itself  the  trial 
of  all  transitory  matters,  the  doctrine  of  venues  under- 
went an  essential  change.  For  as,  under  this  rule, 
no  other  venue  for  transitory  matters  can  be  laid  in  the 
subsequent  pleadings ;  there  seems  now  to  remain  no 
very  substantial  reasons  for  requiring,  for  the  state- 
ment of  such  matters  in  these  latter  pleadings,  any 
venue  at  all. 

Sec.  141 .  In  accordance  with  the  principles,which 
have  now  been  stated.  Lord  Ch.  J,  Eyre,  in  deliver- 
ing the  opinion  of  the  court  of  C.  B.,  in  the  case  of 
Ilderton  v.  Ilderton,  (after  having  recognized  the  rule, 
that  the  venue  laid  in  the  declaration  draws  to  itself 
the  trial  of  all  ^rawsj^ory  matters,  alleged  in  the  subse- 
quent pleadings),  observes  that  'the  distinction 
between  laying  no  venue  at  all,  in  a  plea,  and  being 
obliged  to  lay  the  same  venue,  as  is  to  be  found  in 
the  declaration,  will  not  be  a  very  substantial  one ' — 
and  that  it  appears  to  be  'a  distinction  without  a  dif- 
ference.' (r) 

(p)  2  Saund.  5.  c,  d,  e,  (n.  3.)  1  lb.  85;  (n.  4.)  lb.  8.  a.  (n.  2.) 
1  Sid.  294.  Cro.  Eliz.  167,  705,  842.  Cro.  Jao.  45,  372.  3  Ley. 
227.     Garth-  326. 

{q)  1  Salk.  91.  1  Wils.  338.  Bac.  Abr.  Pleas,  &c.  Introd.  lb. 
Pleas,  &c.     H.  4.     Vide  post,  ch.  7. 

(r)  2  H.  Black.  145,  161-2.  &  Tid.  7  T.  K.  243,  247.  1  Saund. 
8.  a.    YelY.  12.  a.    2  Gaines'  R.  372.    6  Johns.  K.  33. 
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Sec.  142.  It  would  seem  therefore,  on  principle, 
that  in  the  pleadings  which  follow  the  declaration, 
the  laying  of  a. venue  for  transitory  matters,  is  not 
now  necessary,  even  in  point  of  form ;  and  therefore, 
that  the  omission  of  it  will  not  injure  those  pleadings, 
even  on  special  demurrer,  (s)  Indeed  this  precise 
point  was  adjudged  in  the  case,  just  referred  to,  of 
Ilderton  v.  Ilderton ;  and  in  the  subsequent  case  of 
Neale  v.  De  Garay,  the  doctrine  was  approved  of,  by 
the  Court  of  King's  Bench,  {t) 

Sec.  143.  And  since  the  statutes  16  &  17  Car. 
2.  c.  8.,  and  4  &  5  Ann  c.  16,  §  6.  (by  which  the  an- 
cient law  regarding  locality  of  trials  has  been  still 
further  altered),  the  laying  of  a  venue,  for  even  local 
matters,  in  the  pleadings  subsequent  to  the  declaration, 
appears  now  to  be,  in  the  English  law,  but  mere 
form.  (22)  For  by  the  former  of  these  statutes,  it  is 
enacted  that  '  after  a  verdict,  judgment  shall  not  be 
stayed  or  reversed,  for  that  there  is  no  right  venue ; 
so  as  the  cause  were  tried  by  a  jury  of  the  proper 
county  or  place,  where  the  action  is  laid.'  (u)  And 
this  enactment  not  only  cures  a  wrong  venue,  laid  in 
the  true  county;  but  also  aids,  after  verdict  (23),  a 
judgment  rendered  in  a  wrong  county;  even  though 
it  appear  upon  the  record,  that  the  issue  was  tried  in  a 

(s)  lid. 

(t)  7  T.  E.  243,  247. 

(zi)  Bac.  Abr.  Amendment,  &o.  B.     2  Saund.  5.  e.  (n.  3.) 


(22)  That  is,  as  regards  the  place  of  trial. 

(23)  This  provision,  which  applies  only  to  judgments  after  ver- 
dict, is  hy  the  statute  4  Ann.  e.  16.  §  2.  extended  to  judgments  by 
confession,  nil  dicit,  or  non  sum  informatus.  Bac.  Abr.  Amend- 
ment, &c.  B.    2  Saund.  5.  o.  (n.  3.) 
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county  other  than  that  in  which  the  matter  in  issue 
arose  (v) ;  whereas,  by  the  ancient  law,  if  it  appeared 
upon  the  record,  that  the  cause  of  action  arose  in  a 
county  different  from  that,  in  which  the  action  was 
laid;  the  mistake  was  incurable,  and  the  judgment 
erroneous  (w)  (23  a),  unless  the  error  was  waived  by 
both  parties,  in  the  manner  hereafter  mentioned. 

Sec.  144.  The  latter  of  the  two  statutes  above 
mentioned  (4  &  5  Ann.  c.  16.  §  6.)  enacts,  'that 
every  venire  facias,  for  the  trial  of  any  issue,  in  any 
action  or  suit,  shall  be  awarded  of  the  body  of  the 
proper  county,  where  such  issue  is  triable  {x) :  The 
import  of  which  enactment,  expressed  in  more  familar 
language,  is,  that  the  jury,  by  whom  any  issue  is  to 
be  tried,  in  any  particular  county,  are  to  be  sum- 
moned from  the  county  at  large,  without  reference  to 
the  common  law  rule,  requiring  them  to  come  from 
the  immediate  vicinage,  in  which  the  matter  in  issue 
arose :  which  rule  had,  indeed,  by  various  evasions 
and  alterations,  been  greatly  relaxed  in  practice, 
before  the  statute  of  Anne  was  passed,  (y) 

Sec.  145.  This  latter  enactment,  by  removing  the 
necessity  of  drawing  the  jury  from  the  immediate 

(«)  1  Saund.  247.  (n.  3.)  Willes,  431.  7  T.  R.  583.  2  Saund, 
5.  g.  (in  notis.)  2  East.  580.  1  Chitt.  PI.  283.  1  Saund.  74. 
(n.  2.) 

{lo)  Com.  Dig.  Action,  N.  4,  6.  1  Saund.  74.  (n.  2.)  1  Chitt. 
PL  283. 

(x)  Bac.  Abr.  Venue,  D.     3  Black.  Com.  360. 

[y)  Co.  Litt.  157.     3  Black.  Com.  360. 

(23a)  And  the  same  rule  seems  still  to  be  applied  to  actions, 
transitory  at  common  law,  but  made  local  by  statute.  Vide  5  M. 
&  S.  427.     3  lb.  430 ;  and  oases  there  cited. 
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vicinity,  in  which  the  matter  in  issue  arose,  or  is 
alleged  to  have  arisen,  has  virtually  abrogated  the 
ancient  law  of  venues  properly  so  called — inasmuch  as 
it  has  destroyed  all  distinction  between  true  and  false 
venues,  in  one  and  the  same  county ;  as  the  statute  of 
Charles  2.  {extended  by  the  second  section  of  the  16th 
chapter  of  the  statute  of  Anne),  has  rendered  all  dis- 
tinction between  different  counties,  immaterial  after 
verdict,  confession,  nil  dicit,  or  non  sum  informatus  (24) 
— (provided  the  trial  in  the  case  of  a  verdict  found), 
was  by  a  jury  of  the  same  county,  in  which  the 
'  action  was  laid.'  (25) 

Sec.  146.  From  the  combined  operation  of  these 
statutes,  it  has  resulted  as  has  been  already  suggested, 
that  the  laying  of  a  venue  for  even  local  matters,  in 
the  pleadings  subsequent  to  the  declaration  has  become, 
in  effect,  matter  of  form  as  regards  the  place  of  trial. 
Yor  the  new  venue  laid  for  any  local  matter,  in  the 
plea,  does  not  now  (as  formerly)  draw  to  itself  the 
trial  of  such  matter ;  and  the  consequence  of  the  dis- 

(24)  A  confession  {or  cognovit  actionem)  is  an  express  acknow- 
ledgment, by  the  defendant,  upon  the  record,  of  the  plaintiff's  right 
of  action.  (3  Black.  Com.  397.  3  Chitt.  PI.  520,  671.)  By  a  nil 
dicit  or  default,  is  meant,  that  the  defendant  offers  no  plea  what- 
ever to  the  declaration,  and  thus  tacitly  admits  it  to  be  true.  (3 
Black.  Com.  397.)  A  non  sum  informatus  is  a  suggestion  or  admis- 
sion, by  the  defendant's  attorney,  that  he  has  no  instructions  to 
make  any  answer  to  the  plaintiff,  or  any  defence  for  his  client ;  and 
is,  therefore,  virtually  a  species  of  default. — {Id.) 

(25)  The  statute  oi  Anne,  having  been  construed  not  to  embrace 
^ciiansoupenal  statutes,  was  by  the  subsequent  act,  24  Geo.  2.  c.  18, 
extended  to  this  latter  class  of  actions  (3  Black.  Com.  360.)  Nov/, 
therefore,  the  jury  is,  by  the  English  law,  to  be  summoned  from  the 
body  of  the  county,  in  all  civil  actions.     (Lawes'  PI.  28,  29.) 
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tinction  between  things  local  and  transitory  Has  finally 
been,  that  in  transitory  actions,  the  defendant  can  by 
no  plea  abate  or  defeat  the  suit,  on  the  ground  that  the 
venue  or  county,  in  the  declaration,  is  not  the  true 
one.  {z)  And  since  the  statute  16  and  17  Car.  2.  ch. 
8,  if  the  defendant  pleads  even  a  local  defence  to  a 
transitory  action;  he  can  have  no  opportunity  to 
object  to  the  county,  in  which  the  action  is  brought, 
or  to  the  venue  laid  in  the  declaration,  till  after  verdict ; 
and  then,  by  the  express  provisions  of  that  act,  the 
objection  is  too  late :  The  mistake  being  cured  by  the 
verdict.     Ante,  §  132. 

Sec.  147.  And  in  regard  to  the  venue  laid  in  the 
declaration,  as  distinguished  from  the  county  (26),  in 
a  transitory  action,  all  exception,  in  any  and  every 
stage  of  the  suit,  is  precluded  by  the  sixth  section  of 
the  statute  of  Anne  before  recited.  There  now 
remains,  therefore,  no  way  in  which  the  defendant,  in 
a  transitory  action,  can  oblige  the  plaintiff  to  change 
the  county  laid  in  the  declaration,  except  by  motion, 
addressed  to  the  discretion  of  the  court,  and  which, 
under  circumstances  to  be  hereafter  stated,  the  court 
has  power  to  grant.  Nor  is  there  any  mode  whatever, 
in  which  the  defendant  in  such  an  action,  can  take 
advantage  of  a  false  venue  laid  in  the  true  county. — 
Post,  §§  151, 152. 

(«)  3  Black.  Com.  294.  Bac.  Abr.  Actions  Local,  &c.  B.  Com. 
Dig.  Pleader,  S.  9.  Cowp.  177.  1  Saund,  74.  (n.  2.)  Gilb.  H.  C. 
P.  89-90. 

(26)  The  word  venue,  in  its  present  acceptation,  usually  includes 
as  well  the  county  named,  as  the  place  or  vicinage  laid  within  it  ; 
though,  in  strictness,  the  term  signifies  the  vicinage  only  ;  in  which 
latter  sense,  it  is,  in  the  present  instance,  used  in  the  text. 
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Sec.  148.  Since  the  enactment  of  these  statutes, 
therefore,  it  has  become  the  constant  practice  in  Eng- 
land, when  issue  is  taken,  even  upon  a  local  defenpe 
laid  in  a  foreign  county  (a  county  other  than  that 
mentioned  in  the  declaration),  to  try  the  issue  in  the 
county  in  which  the  action  is  brought  {a) — which 
practice  is  subject  only  to  the  power  of  the  court,  on 
motion,  to  remove  the  cause  for  trial,  into  the  couijty 
in  which  the  cause  of  action  arose.  It  appears  then, 
that  according  to  the  English  law,  as  it  now  stands, 
and  subject  to  the  single  qualification  just  mentioned, 
the  venue,  (or  rather,  the  county),  laid  in  the  declara- 
tion, in  transitory  actions,  regularly  draws  to  itself 
the  trial,  as  well  of  all  local,  as  of  all  transitory  mat- 
ters alleged  in  the  subsequent  pleadings.  Hence,  if  in 
a  transitory  action,  brought  in  the  county  of  A.,  issue 
is  joined  on  any  local  matter  of  defence,  laid  in  the 
county  of  5. ;  the  trial  is  regularly  had  in  the  county 
of  A.  (h) :  The  defendant  having  in  general,  no  power 
to  change  the  place  of  trial,  before  verdict ;  and  the 
trial  in  the  county  of  A.  being,  after  verdict,  aided  by 
the  statute  of  Charles  2,  before  mentioned. 

Sec.  149.  But  before  that  statute  was  made  a  trial 
in  the  county  of  ^.,  in  the  case  last  supposed,  would 
have  been  a  mistrial,  and  as  such,  a  sufficient  ground 
for  arresting  the  judgment,  (c)  So  strict,  indeed,  was 
the  original  rule  of  the  common  law,  in  regard  to  the 

(a)  1  Saund.  74,  (n.  2.)  2  lb.  6.  d.  e.  (n.  3.)  Ld.  Ray.  330. 
1212.     3  Black.  Com.  294. 

(b)  1  Saund.  247.  (n.  2.)  1  Vent.  22.  263.  T.  Ray.  181.  2 
Saund.  5.  e.  (n.  3.)  2  Lev.  164.  3  lb.  394.  7  T.  R.  583.  Carth. 
448.     12  Mod.  8. 

(c)  Gouldsb.  38.  88.  Cro.  Eliz.  261.  (468.)  870.  Com.  Dig, 
Action,  lii.Q.   1  Saund.  247.   Mo.  257.   Hob.  5.  2  Saund.  5.  d.  (n.  3  > 

9 


130  CHAPTER  III. 


Venue  — Change  of  the  venue. 


locality  of  trials,  that,  if,  in  a  transitory  action,  the 
defendant  pleaded  the  general  issue  to  a  part  of  the 
alleged  cause  of  action,  and  a  local  justification  to  the 
residue;  the  general  issue  must  have  been  tried  in  the 
county,  in  which  the  action  was  laid,  and  the  justifi- 
cation, in  the  county  laid  in  the  plea,  (d)  Ante,  § 
133.  (xxxv) 

Sec.  150.  It  is  however  still  necessary,  notwith- 
standing the  foregoing  alterations  in  the  law  of  venues, 
that  in  alleging  local  matter,  even  in  the  pleadings 
which  follow  the  declaration,  the  place  in  which  it 
arose  should  be  truly  stated.  Thus,  (as  in  a  case 
before  supposed),  if  the  sheriff"  of  the  county  of  A. 
makes  a  lawful  arrest,  under  legal  process,  or  virtute 

{a)  1  Saund.  247.  (n.  1.)  Cro.  Jac.  87.  127.  3  Lev.  E94.  Co. 
Litt.  125.  n. 


(xxxv)  The  statutes  of  Charles  II,  and  Ann,  are  modern,  and  not 
here  binding,  as  statutes.  The  provision  of  the  N.  Y.  Revised 
Statutes  (3  Eev.  St.  5th  Ed.  p.  722.  ^  7.  di'v.  12)  differs  from  those 
of  the  English  statutes.  Ours  is  "if  the  cause  was  tried  by  a  jury  of 
the  proper  county ;"  the  English  (Chas.  II),  being,  "  tried  by  a  jury 
of  the  proper  county,  wAere  iAe  action  is  laid  "  (1  Saund.  247.  7 
Term  Eep.  583.  587) — which,  by  the  statute  of  Ann,  is  modified  by 
the  words  "  where  such  issue  is  triable.^' — But  as,  on  the  pleadings, 
'  the  proper  county '  is  the  county  as  laid,  it  would  seem  that  our 
statute,  (before  the  Code,)  would  cover  any  case,  after  verdict,  &c. 
The  words,  in  the  English  statutes,  succeeding  'proper  county,' 
would  seem  rather  explanatory,  than  substantively  independent. 
Especially  would  this  seem,  now,  to  be  so,  as  applied  to  the  N.  Y. 
practice  ;  since  our  courts  hold,  under  the  Code,  any  action  triable 
in  any  county  where  the  venue  is  laid.  (6  How.  Pr.  Rep.  368. 
13  lb.  379.) — It  seems  that  our  statutes  now  stand  in  lieu  of  the 
actual  consent  on  the  record,  which  would  have  cured  the  difficulty 
at  common  law.  Cro.  Eliz.  664.  (See  ante,  note  xxxiv.  and  post, 
section  162.) 
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officii,  in  that  county,  and  is  sued  for  it,  in  trespass 
for  assault,  battery,  &c.  alleged  to  have'  been  com- 
nfitted  in  the  county  of  B ;  it  is  necessary  that  he 
should  justify  the  arrest,  as  having  been  made  in  the 
county  of  A.  (e)  This  is  necessary,  however,  not  for 
the  purpose  of  substituting  the  true  venue,  for  that 
laid  in  the  declaration,  or  in  other  words,  not  for  the 
purpose  of  altering  the  place  of  trial ;  but  for  the  pur- 
pose of  rendering  the  matter  of  his  plea  available :  It 
being  indispensable  to  the  sufficiency  of  his  defence, 
that  the  arrest  should  be  shown,  in  the  plea,  to  have 
been  made  within  the  local  limits  of  his  authority  as 
sheriff.     Ante,  §  136. 

Sec.  151.  The  power  of  the  court  to  change,  on 
the  defendant's  motion,  the  venue  laid  in  the  declara- 
tion in  transitory  actions,  has  already  been  incidentally 
mentioned — a  power,  supposed  to  be  derived  from 
the  statute  6  Rich.  2,  c.  2.  (/)  This  power,  which 
is  discretionary,  has  been  exercised  under  a  rule  of 
practice  by  the  superior  courts  of  Westminster,  from 
the  reign  of  James  the  First ;  in  whose  reign  its  exercise 
appears  to  have  commenced,  (g)  (xxxvi) 

Sec.  152.  Under  this  rule  of  practice,  if  the 
defendant,  in  a  transitory  action,  will  make  affidavit 
that  the  alleged  cause  of  action  arose  exclusively  in 
a  foreign  county,  the  court  may,  in  its  discretion, 

(e)  Cro.  Eliz.  174.  184.  1  Saund.  85.  (n.  4.)  2  lb.  5.  c.  (n.  3.) 
1  Ld.  Ray.  120. 

(/)  Vid.  Ante,  Note  19.  1  Saund.  74.  (n.  2.) 

(g)  3  Black.  Com.  294.  2  Salk.  670, 

(xXxtI)  In  N.  Y.  this  is,  and  has  long  been,  regulated  by  statute. 
1  R.  L.  of  1813.  325  M.  2  Rev.  Stat.  1st.  Ed.  409,  §  2,  Code, 
U26, 
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order  a  change  of  the  venue,  and  award  a  trial  in  the 
latter  county — unless  the  plaintiff  will,  on  his  part, 
undertake  to  give  evidence  of  some  matter,  material 
to  the  issue,  arising  in  the  county  in  which  the  action 
is  brought.  (A)  And  if  the  plaintiff,  after  having 
entered  into  such  an  engagement,  fails  on  the  trial  to 
comply  w;ith  it,  by  giving  evidence  of  somq  matter 
involved  in  the  issue,  and  arising  in  the  county  in 
which  the  action  is  laid ;  he  will  be  nonsuited  {i) :  His 
failure,  in  this  particular,  being  a  violation  of  the 
condition,  on  which  the  venue  in  the  declaration  was 
allowed  to  remain  unchanged- 

Sec.  153.  It  is  still  indispensably  necessary,  even 
in  transitory  actions,  that  some  particular  county  be 
laid  in  the  declaration,  for  the  sake  of  trial,  (k)  For 
in  every  action,  in  which  there  is  an  issue  joined, 
triable  by  jury,  the  jury-process  must  go  to  some 
particular  county.  But  if  no  county  is  laid  in  the 
declaration,  it  cannot  be  known  from  what  county 
the  jury  shall  be  summoned,  nor,  consequently,  in 
what  county  or  place  the  trial  shall  be  had. 

Sec.  154.  But  as  the  jury  now  come  from  fAe  &o(/y 
of  the  county,  in  which  the  action  is  laid ;  a  venue, 
strictly  so  called,  (i.  e.  a  particular  vicinage,)  though 
universally  inserted  in  the  precedents,  would  seem,  in 
transitory  actions,  in  general,  to  be  not  indispensable, 

{h)  2  Black.  Eep.  1032-3.  1  Saund.  74.  (n.  2.)  Cowp.  410.  2 
T.  R.  275.     6  East.  488-4.     Com.  Dig.  Action,  N.  13. 

(i)  lid. 

[k)  Com.  Dig.  Pleader,  C  20.  Cowp.  176-7.  5  T.  E.  620.  2 
Lev.  227.    Bao.  Abr.  Venue,  C.    3  T.  R.  387. 
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on  common4a-w  principles,  even  in  the  declaration  (l) ; 
and  so  it  lias  been  adjudged.  (11)  (xxxvii) 

Sec.  155.  By  the  ancient  rule  of  the  common  law, 
the  omission  of  a  venue  or  county,  when  necessary, 
appears  to  have  been  an  incurable  defect  (m),  by 
reason  of  the  strict  locality  of  trial,  which  that  rule 
required.  But  since  the  distinction  between  things 
local  and  transitory  was  fully  established,  it  has  long 
been  settled,  on  comm.on  law  principles,  that  if  the 
declaration,  in  a  transitory  action,  mentions  no  venue 
or  county ;  it  is  aided  by  the  defendant's  pleading 
to  the  action,  any  plea,  that  admits  the  fact,  for  the 
trial  of  which  some  particular  county  ought  to  have 
been  laid  (n) :  Because  the  fact,  when  admitted  by 
such  a  plea,  requires  no  trial.  And  therefore,  if  in 
debt  on  bond,  the  declaration  omits  to  state  the  county 
in  which  the  instrument  was  made,  and  the  defendaint 
pleads  in  bar  a  release,  pajonent,  accord  and  satisfac- 
tion, or  any  other  defence,  which  admits  the  execu- 
tion of  the  bond;  the  defect  is  cured  by  the  plea  {o), 
on  the  principles  last  stated.  And  the  same  princi- 
ples apply  to  all  transitory  actions,  in  general,  whether 
sounding  in  contract  or  tort. 

(Z)  2  H.  Black.  161.     2  East.  501.  ar^.    ,1  Chitt.  PI.  280. 
{11}  3  M.  &  S.  148. 

(ot)  Bao  Abr.  Venue,  C.     2  Leon.  22.     1  Chitt.  PI.  283. 
(w)  Bac.  Abr.  Venue,  G-    Com.  Dig.  Pleader,  C.  20,  85.  6  Mod. 
222.     2  Ld.  Ray.  1040.   Cro.  Jac.  125,  683.   Hob.  82.   Hardr.  187, 
(o)  lid. 


(xxxvii)   Venue,  and  'the  county  where  the  action  is  triable,' — as 

laiij seem  now  to  be  synonymous,  in  N.  Y.  (13  How.  Pr.  Rep. 

377-8.)    At  least,  we  have  no  other  venue. 
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Sec.  156.  And  the  omission  of  a  venue  or  county, 
in  the  declaration,  in  transitory  actions,  is  on  common 
law  principles  aided  on  a  judgment  by  default,  {p)  For 
all  the  issuable  facts  stated  in  the  declaration,  being, 
by  the  default,  confessed  ;  no  trial  of  them  is  necessary. 
And  now,  by  the  express  provisions  of  the  statute  16 
and  17  Car.  2.  c.  8,  the  omission  of  a  venue  or  county, 
in  the  declaration,  is  aided  by  verdict,  (q)  And  the 
same  rule  is  extended,  by  the  second  section  of  the 
statute  4  and  5  Ann.  c.  16,  to  judgments  by  confession, 
or  nan  sum  informatus.  (r)  It  results,  therefore,  that 
by  these  two  enactments,  the  want  of  a  venue  or 
county,  in  the  declaration,  in  transitory,  as  also  in 
personal  local  actions,  is  aided  after  verdict,  or  on 
judgment  by  confession,  or  on  non  sum  informatus ;  as 
the  common  law  had  before  cured  the  same  omission, 
on  judgment  by  nil  dicit,  (or  default,)  or  on  the  defen- 
dant's pleading  to  the  action  any  defence,  which 
admitted  the  truth  of  the  declaration. 

Sec.  157.  But,  as  it  is  still  necessary,  in  point  of 
form,  even  in  transitory  actions,  that  some  county  be 
laid  in  the  declaration ;  the  omission  of  it  remains 
fatal,  on  demurrer,  (s)  For  as  the  statutes  before  men- 
tioned, which  cure  the  defect  after  verdict,  confession, 
&c.  do  not  aid  it,  under  a  demurrer;  the  omission, 

(p)  Com.  Dig.  Pleader,  C.  20.     1  Lutw.  239.    1  Chitt.  PI.  285 

(g)  Bac.  Abr.  Amendment,  &c.  B.  2  Saund.  5  e.  (n.  3.)  7  T 
B.  587. 

(r)  Bac.  Abr.  Amendment,  B. 

(i)  Bac.  Abr.  Venue,  C.  T.  Ray.  181.  2  Wils.  355.  3  T.  E 
387.    1  Chitt.  PI.  285.    14  East.  291.     Vide  5  Mass.  E.  94,  98. 
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when  the  declaration  is  demurred  to,  is  left  to  operate 
as  at  common  law.  (xxxviii) 

Sec.  158.  But  such  an  omission  in  the  declara- 
tion, in  transitory  actions,  is  not  a  ground  of  nonsuit, 
nor  of  any  objection  on  the  trial,  (t)  Since  no  advan- 
tage can  be  taken  of  defects  apparent  upon  the  face  of 
the  pleadings,  but  by  an  issue  in  law.  It  results  then 
from  the  preceding  rules,  that  in  a  transitory  action, 
a  demurrer  is  the  only  mode,  in  which  advantage  can 
now  be  taken  of  the  omission  of  a  county,  in  the 
declaration :  All  exceptions,  in  any  other  form,  for 
such  a  defect,  being,  as  we  have  seen  excluded  by 
gradual  relaxations  of  the  strictness  of  the  ancient 
rule,  and  by  legislative  enactments. 

Sec.  159.  According  to  the  principles  of  the  com- 
mon law,  as  already  stated,  {ante,  §  112,)  a  transitory 
action,  the  cause  of  which  has  arisen  in  any  one 
county  or  sovereign  state,  may  in  general  be  brought 
in  any  other,  in  which  the  defendant  may  be  found,  (w) : 
For  duties  and  liabilities,  of  a  transitory  nature,  attend 
the  person  of  the  party  chargeable,  wherever  he  may 

{t)  2  Wils.  354.  1  Chitt.  PI.  285.  2  East.  499.  3  T.  E.  387. 
1  Saund.  74.  (n.  2.) 

(m)  Com.  Dig.  Action,  N.  7.  Cowp.  161, 177-8, 181,  344.  2  H. 
Black;  145-161.  Co.  Litt.  125,  a.  (n.  1.)  5  T.  E.  616.  7  lb.  243. 
1  Saund.  74.  (a.  2.) 


(xxxviii)  In  N.  Y,,  the  causes  of  demurrer, — (so  called,) — being 
specified  by  the  Code  (at  ^  144;) — and  the  omission  of  any  county 
for  the  place  of  trial  not  being  one  of  those  causes ; — advantage  of 
such  an  omission  must  be  taken  by  special  motion  to  dismiss  the 
complaint.  (See  10  How.  Pr.  Eep.  31.  13  lb.  287.)  The  prac- 
tice however,  is  to  allow  the  complaint  to  be  amended,  in  this 
respect,  on  payment  of  costs. — Where  the  motion  to  dismiss  should 
be  made  is  not  entirely  certain.    See  13  How.  Pr.  Eep.  288. 
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be.  Hence,  if  a  personal  contract  is  made,  or  a  per- 
sonal tort  committed,  in  the  kingdom  of  France ;  an 
action  wUl  lie  against  the  debtor,  or  wrongdoer,  (if 
found  in  England,)  in  an  English  court  of  general 
jurisdiction,  and  may,  in  general  be  laid  in  any  Eng- 
lish county,  without  making  mention  of  the  place 
where  the  cause  of  action  actually  arose,  {v)  In  such 
a  case,  it  is  necessary  that  some  English  county  be  laid 
in  the  declaration,  for  a  reason  heretofore  explained ; 
viz.  that  every  action  must  be  laid  in  some  particular 
county  in  the  kingdom  for  the  sake  of  trial.  And 
this  legal  fiction,  like  all  others  devised  for  the  fur- 
therance of  justice,  cannot  be  traversed,  (w)  Thus, 
if  A.  becomes  indebted  to  B.,  or  commits  a  tort  upon 
his  person,  or  personal  chattels,  in  the  city  of  Paris, 
or  of  Canton ;  an  action,  in  either  case  may  regularly 
be  maintained  against  A.  in  England,  (if  he  is  there 
found,)  upon  a  declaration,  alleging  the  cause  of 
action  to  have  arisen  in  that  English  county,  in  which 
the  action  is  laid,  without  taking  notice  of  the  foreign 
place. 

Sec.  160.  But  to  this  rule  there  is  one  exception, 
in  respect  to  the  mode  of  laying  the  county.  If  an 
action  is  brought,  in  an  English  court,  on  a  specialty, 
dated  at  a  place  in  a  foreign  country — as  at  Amster- 
dam ;  the  declaration  must  describe  the  bond,  as  made 
at  Amsterdam,  for  the  purpose  of  avoiding  a  variance 
For  if  the  instrument  were  described,  as  having  been 
made  in  any  English  county;  it  would  not,  when 
produced,  correspond  to  the  description  given  of  it  in 
the  declaration.     In  this  case,  however,  the  name  of 


(v)  lid. 

(M>)  Cowp.  177-8.  179.    3  Black.  Com.  43, 107. 
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the  foreign  place,  at  which  the  bond  is  dated,  must 
be  followed,  (under  a  videlicet,)  by  that  of  the  county 
in  which  the  action  is  laid — as  in  the  manner  follow- 
ing : — '  At  the  city  of  Amsterdam,  to  wit,  at  Islington, 
in  the  county  of  Middlesex '  (x) :  The  foreign  place 
being  named,  for  the  purpose  of  correctly  describing 
the  instrument;  and  the  English  county,  for  the  sake 
not  only  of  trial,  but  of  jurisdiction.  For  by  the  theory 
of  the  common  law^  an  English  court  has  jurisdiction 
of  such  matters  only  as  arise  within  the  realm,  or  in  the 
body  of  an  English  county — to  conform  to  which 
theory,  the  fiction,  just  mentioned,  was  invented.  And 
as  has  been  stated  already,  the  fiction  employed  for 
this  purpose  cannot  be  traversed.  For  if  it  were 
traversable,  the  jurisdiction  might  be  ousted,  at  the 
pleasure  of  the  defendant,  and  the  administration  of 
justice  obstructed. 

Sec.  161.  But  the  necessity  of  laying  the  true 
place  of  the  execution  of  written  instruments  is  now, 
in  general  superseded  in  England,  by  the  practice  of 
dating  them,  at  large ;  i.  e.  without  naming  the  place 
of  execution,  (y) — Actions,  the  causes  of  which  arise 
upon  the  high  seas,  and  which  are  cognizable  by  the 
common  law  courts,  may  be  laid  in  any  county,  {z) 

Sec.  162.  In  most  cases,  local  actions  in  courts  of 
general  jurisdiction,  might  be  tried  (even  by  the 
common  law,  and  without  reference  to  the  statute  of 
16  &  17  Car.  ii.  c.  8)  in  any  county,  by  consent  of  both 

{x)  2  Salk.  660.  Cowp.  161,  177, 178.  2  Ld.  Ray.  1043.  Bac. 
Atr.  Actions  Local,  &o.  A,  2  H.  Black.  161-2.  Com.  Dig.  Action, 
N.  7,  12.     1  Stra.  612. 

(jr)  Com  Dig.  Actions,  N.  7,  12.    1  Saund.  74.  (n.  2.)    , 

(z)  Cowp.  179. 
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parties  entered  upon  the  record — ^though  the  county 
should  appear,  from  the  record  itself,  to  be  a  wrong 
one.  («)  For  the  consent,  thus  entered,  was  a  waiver 
on  the  record,  of  the  error  which  would  otherwise 
have  been  fatal  to  the  trial.  But  unless  such  consent 
appear  upon  the  record,  it  would  not,  (where  the  county- 
appeared,  from  the  body  of  the  record,  to  be  a  wrong 
one),  prevent  error,  {b)  Because  an  error,  apparent 
in  the  body  of  the  record,  cannot  be  waived,  except 
by  what  appears  on  the  record  itself. — But  by  the 
statute  above  mentioned,  (according  to  the  construc- 
tion given  to  it  by  the  courts),  as  has  been  before 
shown,  such  consent  on  the  record  is  no  longer  neces 
sary  to  prevent  error. 

Sec.  163.  But  in  actions,  brought  for  the  recovery 
o{  lands  or  tenements — as  in  ejedntent — ^no  consent  of 
parties,  it  seems,  can  render  a  trial,  in  a  wrong 
county,  effectual  on  the  principles  of  the  English  law ; 
though  such  consent,  (while  it  was  necessary,)  would 
have  prevented  error,  (c)  For  the  sheriff  of  the 
county,  in  which  the  action  is  tried,  to  whom  only, 
as  it  seems,  the  execution  can,  in  such  case,  be  directed, 
cannot  deliver  possession  of  land  lying  in  another 
county,  (d)  So  that  there  would  be  eventually,  no 
means  of  enforcing  the  judgment. — In  the  New-Eng- 
land States,  however,  this  difficulty  does  not  exist; 
if  it  does  in  any  of  the  United  States.  Post.  c.  5. 
§  22.  (xxxix) 

(a)  Com.  Dig.  Action,  N.  11.    1  Chitt.  PL  271.    Cro.  Eliz.  664. 

(S)  lid.   Hob.  5,  c.  n.  2,  Williams'  ed.)   Bac.  Abr.  Error,  K.  6. 

(c)  Palm.  100.    2  EoU.  Eep.  166.     T.  Jon.  199.     T.  Eay.  372. 

(d)  1  Chitt.  PI.  284.     Cowp.  176.     7  T.  E.  588. 

(xxxix)  This  difficulty  does  not  exist  in  N.  Y.     By  our  Eevised 
Statutes,  an  execution,  on  a  judgment  of  the  Supreme  Court,  could 
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Sec.  164.  The  general  rule,  {ante,  §  102),  that  a 
venue  must  be  laid  for  all  traversable  facts,  is  not 
universal.  Negative  allegations  regularly  require  no 
venue,  (e)  For  place  can,  with  no  propriety,  be 
predicated  of  that  which  has  no  existence.  So  also, 
matters  which  concern  the  person  of  a  party,  or  of 
any  individual — as  his  name,  title,  &c. — need  not  be 
laid  at  any  particular  place  (/) :  These  also  being 
facts,  of  which  locality  is  not  predicable. 

Sec.  165.  In  alleging  wrongs  affecting  a  local 
subject — as  the  breaking  and  entering  the  plaintiff's 
close,  in  an  action  of  trespass,  or  the  ouster  in  eject- 
ment— a  formal  venue  need  not  be  laid  for  the  wrong- 
ful act  complained  of;  although  it  constitutes  the  gist 
of  the  action,  (g)  For  as  the  description,  which  is 
required  to  be  given  of  the  land,  must  state  as  well 
the  parish,  &c.  as  the  county,  in  which  it  lies;  the 
place  where  the  act  was  done  will  necessarily  appear, 
from  that  description — which  thus,  in  effect,  supplies 
the  venue,  without  formally  laying  one.  And  as  upon 
original  principles  of  the  common  law,  already  stated, 
those  facts  only,  which  may  be  traversed,  require  a 
venue ;  it  follows  that  matters  of  mere  inducement  or 

(e)  Plowd.  24.  a.     2  East.  503.     Lawes'  PI.  58. 
(/)  1  Salk.  6.     Lawes'  PI.  58. 

\g)  Com.  Dig.  Pleader,  C.  20.     2  Black.  R.  706.     Cro.  Jac. 
555,  557.     2  Mod.  304.    Lawes'  PL  58. 


issue  to  any  cmmty  of  the  state.  (2  Eev.  St.  1st  Ed.  p.  363-4.  H  1 
to  6.)  And  by  the  Code  (§  287)  such  execution  may  issue  to  any 
county,  where  the  judgment  has  been  docketed;  and  it  may  be 
docketed,  (at  the  plaintiff's  pleasure,  and,  of  course,)  in  any,  and 
eoery,  county  of  the  state.  Session  Laws  of  1840.  p.  384.  chap. 
386.  §  26.     Code  §  282. 
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aggravation^  require  none  (A) :  Because  such  matter  is 
not  traversable. — The  mode  of  laying  the  venue,  in 
the  English  precedents,  is  by  placing  the  name  of  the 
county  in  the  margin,  at  the  commencement  of  the 
declaration,  in  the  following  manner: — 'Middlesex, 
to  wit '  (i)  and,  in  the ,  body  of  the  declaration,  '  the 
county  aforesaid,'  is  a  sufficient  description* 

The  requisites  of  time,  and  place,  in  pleiading,  hav- 
ing been  thus  discussed ;  it  is  necessary  to  proceed  to 
others  of  a  more  miscellaneous  character : — - 

Sec.  166.  It  has  already  appeared  (ante,  §  2,)  that 
all  facts,  essential  to  the  right  of  action  or  the  defence, 
must,  in  general,  be  expressly  and  substantively 
alleged.  Hence,  stating  the  mere  evidence  of  a  mate- 
rial fact  ig  not  sufficient,  (k)  The  fact  itself  must  be 
stated ;  otherwise  the  allegation  will  present  no  sub- 
ject to  which  the  law  Can  be  applied.  Besides,  such 
a  mode  of  pleading  Would,  if  admissible,  refer  the 
matter  oifact  in  question  to  the  court,  instead  of  the 
jury.  Thus,  if  in  trOver,  the  plaintiff  alleges  a  pro- 
perty in  the  goods — ^the  loss — ^the  finding — and  a 
demand  and  refusal— hnt  omits  to  aver  a  conversion; 
the  declaration  is  ill :  The  demand  and  refusal  being 
only  evidence  of  a  conversion,  which  is  the  gist  of  the 
action.  (/) 

(h)  1  Saund.  74.  (n.  1.)  Com.  Dig.  Pleader,  C.  20.  Co.  Litt. 
303.  a.  Salk.  404. 

{i)  Lill.  Ent.  passim.    2  Chitt.  PI.  1,  2.  3.  4.  141. 

{k)  9  Co.  9.  b.  Willes,  131.  Cro.  Eliz.  913.  2  Root,  74.  2 
Stra.  793.     Cro.  Jao.  383.     Chitt.  on  Bills,  186-7. 

{I)  1  EoU.  Ab.  131.  Hob.  187.  2  Show.  179.  10  Co.  56.  b. 
57.  a.  3  Burr.  1243.  2  E.  Black.  135-6.  Cowp.  529.  Contra. 
6  Mod.  212. 
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Sec.  167.  Each  party  tacitly  admits  all  such 
traversable  allegations  on  the  opposite  side,  as  he 
does  not  traverse,  (m)  For  as  each  party  is  allowed 
to  deny  in  some  form — (either  by  a  general,  or  pre- 
cise traverse) — all  material  facts  alleged  against  him ; 
the  omission,  by  either  party,  to  traverse  any  such 
fact,  alleged  by  his  adversary,  is  justly  considered  as 
an  admission  of  it.  (xl) 

Sec.  168.  Whatever  has  been  admitted,  on  both 
sides,  in  the  pleadings,  cannot  be  contradicted  either 
in  the  subsequent  pleadings,  or  even  by  the  verdict. 
For  neither  party  can  retract  what  he  has  before 
conceded  on  the  record ;  and  the  jury  have  no  authority 
to  find  any  other  facts  than  such  as  are  put  in  issue,  (n) 

Sec.  169.  Each  party's  pleading  is  to  be  taken 
most  strongly  against  himself,  and  most  favorably  to 
his  adversary,  (o)  This  rule  is  founded,  not  only 
upon  the  presumption  that  each  party's  statement  is 
the  most  favorable  to  himself,  of  which  his  case  will 
admit ;  but  also  upon  the  obviously  reasonable  prin- 
ciple, that  it  is  incumbent  on  each  pleader  in  stating 
the  ground  of  his  action  or  defence,  to  explain  himself 
fully  and  clearly.     Any  ambiguity,  uncertainty,  or 

(w)  Bac.  Abr.  Pleas,  &c.  H.  4.  lb.  Introd.  2.  1  Salk.  91.  1 
Wils.  338. 

{n)  Bac.  Abr.  Pleas,  &o.  Introd.  ■  lb.  Verdict,  W.  2  Mod.  6 
Willes,  366.     Lawes'  PI.  48. 

(o)  Co.  Litt,  308.  b.  Dy.  120.  a.  Plowd.  29.  202.  Com.  Dig. 
Pleader,  E.  6. 

(xl)  In  N.  Y.  this  can  be  said  of  only  the  statements  in  the  com- 
flaint ;  except  where  the  answer  sets  up  a  counter  claim  ;  (Code 
§§  149,  150)  which  calls  for  affirmative  relief.  Code,  ^  168,  con- 
fines such  admission  to  material  facts. 
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omission  in  the  pleadings,  must  therefore  be  at  the 
peril  of  that  party,  in  whose  allegations  it  occurs.  If, 
therefore,  the  defendant  in  trespass  pleads  a  general 
release,  without  stating  the  time  of  its  execution ;  it 
shall  be  intended  to  have  been  made  before  the  tres- 
pass was  committed,  (p)  Thus  also,  if  to  debt  on  bond, 
payable  on  a  given  day,  the  defendant  pleads  pay- 
ment or  tender,  without  alleging  the  time ;  the  legal 
intendment  must  be,  that  it  was  made  after  the  day 
appointed  for  payment.  (5)  (xli) 

Sec.  170.  Surplusage — 'by  which  is  meant  matter, 
that  is  altogether  superfluous  and  useless,  does  not 
in  general,  vitiate  the  pleadings,  even  in  point  of 
form  :  The  maxim  being  utile  per  inutile  non  vitiatur.  (r) 

(p)  Plowd.  46.  a.     Com.  Dig.  Pleader,  E.  6. 
(q)  Plowd.  104.     Com.  Dig.  Pleader,  E.  6. 
(r)  Bac.  Abr.  Pleas,  &c.  I.  4.     Co.  Litt.  303.  b.     2  East.  333. 
4.  Co.  42.     Com.  Dig.  Pleader,  C.  28,  29.  E.  12.     Hob.  208. 

(xli)  Under  the  N.  Y.  Code,  if  a  party  uses  a  term  which  has  two 
meanings  ;  one  of  which  would  support  his  pleading,  and  the  other 
would  not ;  that  meaning,  which  would  support  the  pleading,  is  to 
be  adopted.  Code,  ^  159.  3  Seld.  479-80. — Quare  ?  Is  not  this 
the  very  provision  to  prevent  accuracy,  and  encourage  loose  plead- 
ing :  And  what  possible  objection  can  there  be,  to  compelling  a 
party  to  know  the  truth  of  his  own  case,  and  to  state  it  just  as  it  is  ? 
And  if  he  does  not,  he  should  be  the  sufferer.  Indeed,  there  would 
seem  to  be  a  radical  fault,  in  thus  changing  the  old  rule. — If  a 
party  were  compelled  to  state  his  case  clearly  and  unequimcally, 
or  be  held  not  to  have  stated  it  suflBiciently :  He  might  be  unwilling 
to  make  oath  to  enough  to  make  out  a  case.  But  he  might  be  will- 
ing to  make  oath  to  an  ambiguous  statement,  with  this  new  rule  to 
help  him  out.  And  if  he  did  so,  and  on  that  oath  were  indicted  for 
perjury ;  the  rule  of  construction  would  be  instantly  changed; 
and  the  necessary  sense  of  his  allegations  would  be  all  he  would  be 
chargeable  with,  or  bound  to  sustain,  as  true. 
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In  such  cases,  tlie  unnecessary  matter  will  be  rejected 
by  tbe  court,  and  tbe  pleadings  will  stand  as  if  it  were 
struck  out,  or  had  never  been  inserted,  (xlii) 

Sec.  171.  But  where  a  party  pleads  unnecessary 
matter  which  shows  that  he  has  no  cause  of  action  or 
no  legal  defence,  the  matter  thus  pleaded  will  be  fatal 
to  that  which  would,  otherwise,  have  been  good,  (s) 
For  in  this  case,  the  superfluous  matter  cannot  be 
rejected  as  immaterial ;  since  it  shows  that  the  pleader 
has,  according  to  his  own  statement,  no  cause  of 
action,  or  no  defence.  Thus,  if  in  declaring  upon  a 
public  statute,  the  plaintiff  so  counts  upon  it,  as  to 
confine  himself  to  its  terms  as  recited,  (as  by  the 
words,  "  contra  for  mam  statuti  predicti,")  but  misrecites 
it,  in  a  material  part ;  the  declaration  is  ill  in  sub- 
stance, (t)  For  though  the  recital  of  a  public  statute 
is  unnecessary :  Yet,  it  being  thus  recited,  and  counted 
upon,  the  plaintiff  must  recover  upon  it,  if  at  all,  as 
recited.  But,  as  it  must,  of  necessity,  appear  judi- 
cially to  the  court,  that  no  such  statute  as  that  recited, 
exists;  it  must  consequently  appear,  in  the  same 
manner,  that  the  declaration  discloses  no  right  of 
action. 

Sec.  172.  So  also,  superfluous  matter,  when  it 
contradicts,  or  is  inconsistent  with  facts  before  alleged 
on  the  same  side  vitiates  the  pleading,  (m)     This  fault 

is)  lid. 

(t)  Com.  Dig.  Pleader,  C.  29.  lb.  Action  upon  stat.  I.  1  Ld. 
Eay.  382.     Plowd.  84.  b.     Cro.  Eliz.  245.    Yelv.  127.  a.  note.  (1). 

(u)  Co.  Litt.  303,  b.  Com.  Dig.  Pleader,  B.  12.  Lawes'  PI. 
63^.  170.     Gilb.  H.  C.  P.  132. 


(xlii)  In  N.  Y.  surplusage  may  be  struck  out,  on  motion.     See  5 
Sandf.  54.     9  Barb.  449.     1  Duer.  242. 
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falls  properly  under  the  denomination  oi  repugnancy  ; 
■which  as  the  term,  imports,  is  some  contrariety  or  incon- 
sistency between  different  allegations  of  the  same 
party.  (27) 

Sec.  173.  Repugnancy  is  a  fault  in  all  pleading  (u) ; 
and  this,  upon  the  obvious  principle,  that  inconsistent 
allegations,  in  the  pleading  of  either  party,  destroy 
or  neutralize  each  other.  The  rule,  however,  is  to  be 
understood  with  this  difference :  If  the  pleading  is 
repugnant,  in  a  material  point;  it  is  ill  in  substance,  or 
on  general  demurrer:  But  repugnancy,  in  an  immate- 
rial point,  is  a  fault  in  form  only  {w) ;  and  therefore 
no  advantage  can  be  taken  of  it,  except  by  special 
demurrer.  Thus  if  in  trover,  the  declaration  by  mis- 
take alleges  the  conversion  to  have  taken  place  on  a 
day  prior  to  that,  on  which  the  loss  of  the  goods  is 
laid ;  or  if  in  ejectment  the  ouster  is  laid  on  a  day 
'prior  to  the  alleged  date  of  the  lease ;  the  repugnancy, 
in  either  case,  would  at  common  law,  (before  the 
statuta  oi  jeofails),  have  been  fatal,  on  general  demur- 
rer :  But  the  day  being  now  considered  but  matter 
of  form:  The  repugnancy  is  in  both  cases  aided, 
except  on  special  demurrer,  (x)     Ante,  §  64. 

Sec.  174.  It  is  laid  down  as  an  established  rule, 
that  all  things  must  be  pleaded  according  to  their 

(v)  1  Saund.  169.   2  lb.  291.    1  Stra.  232.    1  T.  R.  70,  71.  657. 

(w)  lid. 

(x)  Com.  Dig.  Pleader,  C.  19.  3  M.  5.  Telv.  94.  3  Black. 
Com.  394.  Carth.  389.  Com.  R.  12.  1  Saund.  116.  1  Lev. 
194.     Andr.  250.     Stra.  232.  1095. 

(27)  Suet  superfluous  matter  cannot  be  considered  as  mere  sur- 
plusage ;  for  by  surplusage,  properly  so  called,  is  generally  meant 
such  superfluous  matter,  as  may  be  rejected,  or  entirely  disregarded. 
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legal  effect  (y) ;  i.  e.  must  be  stated  or  described,  as 
they  operate  or  take  eflFect,  in  law;  although,  such 
statement  or  description  should  vary  literally  or  in 
form,  from  the  matter  of  fact  to  be  shown  in  evidence. 
This  rule  relates  chiefly  to  cases,  in  which  a  written 
instrument,  drawn  in  a  form  in  which  it  cannot  by 
the  rules  of  law,  take  effect,  may  nevertheless  operate 
as  an  instrument  of  a  different  kind :  In  which  case  ut 
res  magis  valeat  quam  pereat,  the  law  will  so  construe 
it,  if  possible,  as  to  give  it  effect,  as  an  instrument  of 
a  different  kind  from  that,  which  in  its  language  it 
purports  to  be.  (z)  For  it  is  an  established  rule,  that 
a  deed  shall  never  fail  of  effect,  if  by  construction  it 
can  be  made  effectual,  (a) 

Sec.  175.  If  then  a  deed,  in  the  form  of  a  contract 
or  conveyance,  of  one  particular  species,  cannot  from 
the  nature  of  the  thing,  operate  except  as  a  contract, 
or  conveyance,  of  a  different  kind;  it  must  according 
to  the  above  rule,  be  pleaded,  as  a  deed  of  the  latter 
kind.  Thus  if  a  deed  purporting  to  give,  grant,  bar- 
gain, sell  and  release,  cannot  in  the  nature  of  the  case, 
take  effect  in  law,  except  as  a  release ;  it  must  accord- 
ing to  the  above  rule,  be  pleaded  as  a  release :  Or  if  it 
cannot  operate,  except  as  a  deed  or  bargain  and  sale  ; 
it  must  be  pleaded  as  such,  (b) 

(y)  Bac.  Abr.  Pleas,  &e.  I.  7.  Co.  Litt.  193.  b.  Com.  Dig. 
Pleader,  C.  37.  2  Saund.  96-7.  Cowp,  600.  Cro.  Eliz.  352. 
Doug.  667.  2  Salk.  574,  1  Ld.  Ray.  400.  Lawes'  PI.  62.  1  T. 
R.  446. 

(z)  Shep.  Touch.  82-3.  Cro.  Eliz.  352,  2  Salk.  574.  2  Saund. 
96.     T.  Ray.  187.     1  T.  R.  446.    4  Mod.  150. 

(a)  Shep.  Touch.  82-3.     Hob.  277.     2  Saund.  96.  n.  1. 

(J)  Cro.  Eliz.  166.     1  Vent.  109.    2  Saund,  97.  b.  (n.  2.)     Co. 
Litt.  301.  b.    Carth.  308. 
10 
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Sec.  176.  And  in  all  such  cases,  a  mistake  in  stat- 
ing the  legal  effect,  if  it  appears  upon  the  face  of  the 
pleadings,  is  fatal  on  demurrer  (c) ;  and  if  it  does  not 
thus  appear,  it  is  fatal  in  evidence,  (d)  For  the  court 
cannot,  in  either  case,  give  judgment  for  the  pleader, 
in  opposition  to  his  own  averments.  If,  therefore,  a 
deed  of  feoffment,  with  livery  of  seisin,  is  made  by  a 
joint-tenant  to  his  co-tenant;  it  must,  according  to 
this  rule,  be  pleaded  not  as  a, feoffment,  but  as  a  release,  (e) 
For  a  feoffment  cannot  take  effect,  as  between  joint- 
tenants;  since  each  of  them  is  already  seised  as  well 
per  tout,  as  per  mie — as  well  of  the  whole,  as  of  the  half. 
So  also,  if  a  tenant  for  life  makes  a  conveyance,  in 
form  of  a  grant,  to  the  reversioner ;  it  is,  by  the  same 
rule,  to  be  pleaded  as  a  surrender  (/) :  The  latter  being 
the  only  form  of  conveyance,  by  which  the  interest 
of  the  particular  tenant  can,  by  the  common  law,  pass 
to  the  reversioner. 

Sec.  177.  Under  the  same  rule,  if  one  covenants  to 
stand  seised  to  the  use  of  his  child,  or  near  relative, 
for  a  pecuniary  or  valuable  consideration ;  the  convey- 
ance must  be  pleaded,  as  a  deed  of  bargain  and  sale,  (g) 
For  a  covenant  to  stand  seised  is  not  supported  by  a 
valuable  consideration ;  but  by  that  only  of  natural 
affection  between  kindred,  or  that  of  marriage :  Whereas 
a  conveyance  by  bargain  and  sale  can  be  supported, 

(c)  2  Yent.  151.  3  Lev.  291.  2  Saund.  97.  c.  (n.  2.)  4  Mod. 
149.     Garth.  253. 

{d)  1  H.  Black.  313,  569.    3  T.  E,.  182,  481.    2  Stra.  934-5. 

(e)  Com.  Dig  Pleader,  C.  37.  4  Mod.  150.  Bac.  Abr.  Pleas, 
&e.  I,  7.     Co.  Litt.  193,  b.  200,  b.     2  Saund.  96. 

(/)  Bac.  Abr.  Pleas,  &c.  I.  7.    4  Mod.  151.     Comb.  190. 
^  (§■)     Carth.  308.     3  Lev.  291,    4  Mod.  149.     2  Vent.  149, 
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by  no  other  than  a  valuable  consideration.  (A)  Hence, 
on  the  other  hand,  a  deed  in  the  form  of  a  grant,  or 
of  a  bargain  and  sale,  made  to  a  near  relative,  and 
expressed  to  be  in  consideration  of  natural  affection, 
must,  on  the  same  principle,  be  pleaded  as  a  covenant 
to  stand  seised  (i) :  Because  such  a  consideration  will 
support  no  other  conveyance,  than  a  covenant  to  stand 
seised. 

Sec.  178.  And  a  single  deed,  made  by  two  per- 
sons, having  distinct  interests  in  the  subject  of  it,  may 
enure  to  two  different  intents  or  effects.  Thus  if  a  tenant 
for  life  or  years,  and  the  reversioner,  join  in  a  deed 
of  conveyance,  in  the  form  of  a  deed  of  bargain  and 
sale  ;  it  will,  as  against  the  reversioner,  take  effect 
as  a  bargain  and  sale,  and  quoad  the  tenant,  as  a 
surrender.  In  such  a  case  therefore,  the  conveyance 
should,  by  the  above  rule,  be  pleaded  according  to  its 
twofold  legal  effect — viz.  as  a  bargain  and  sale,  on  the 
part  of  the  reversioner ;  and  as  a  surrender,  on  that  of 
the  tenant,  (k) 

Sec.  179.  Within  the  same  general  rule,  a  cove- 
nant by  a  creditor,  with  his  debtor,  never  to  sue  for 
the  debt,  should  be  pleaded,  not  as  a  covenant,  but  as 
an  acquittance.  (I)  For,  as  a  covenant,  it  cannot  bar  an 
action  for  the  recovery  of  the  debt ;  although  it  would 
entitle  the  debtor  to  damages,  in  a  cross  action  of 

(A)  2  Black,  Com.  342. 

(?)  2  Wils.  22,  75.  Willes,  673,  682.  4  Mass.  E.  135.  2 
Saund.  97.  a.  (n.  1.)  Bac.  Abr.  Pleas,  &c,  I.  7.  2  Vent.  149, 
260,  267. 

k)  1  Ld.  Ray.  400.     Lutw.  569. 

(I)  Cro.  Eliz.  352.  1  Show.  46.  1  Roll.  Ab.  939.  1  T.  R.  446. 
8  lb,  170-1.    Willes,  109.  note.    17  Mass.  R.  581. 
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covenant  broken:  Since  a  covenant  is  no  bar  to  an 
action  brought  upon  a  different  contract,  unless^  the 
former  contains  words  of  defeasance,  (m) 

Sec.  180.  So  also,  wben  a  bill  of  exchange  is  pay- 
able, in  its  terms,  to  the  order  of  a  fictitious  payee,  the 
holder,  in  declaring  upon  it,  must,  by  the  same  rule, 
describe  it  as  a  bill  payable  to  bearer  (n) :  This  being 
the  only  form  in  which  it  can  take  effect. 

Sec.  181.  But  the  rule  itself,  (ante,  §  174),  of 
which  the  preceding  examples  are  given,  as  illustra- 
tions— though  generally  laid  down  as  being  impera- 
tive— -ought  rather  to  be  expressed,  as  permissive.  And 
the  more  proper  form  of  stating  the  rule,  would  be, 
that  where  the  form  and  legal  effect  of  an  instrument 
differ,  it  may  be  pleaded,  according  to  its  legal  effect. 
For,  though  this  latter  is  confessedly  the  more  scien- 
tific and  approved  mode  of  pleading,  in  all  such  cases ; 
yet  the  pleader  may,  at  his  option — instead  of  stating 
the  legal  effect— rectYe  the  instrument,  in  hcBc  verba^ 
and  refer  its  legal  operation  to  the  court  (o)  For  if 
when  the  form  of  the  deed  differs  from  its  legal  effect, 
and  it  is  pleaded  according  to  thait  effect,  the  court 
can  perceive  from  the  instrument,  that  it  supports 
the  statement,  in  evidence ;,  there  appears  to  be  no 
sufficient  reason,  why — when  the  deed  is  recited,  in 
hac  verba — ^its  legal  effect  may  not  be  recognized  by 
the  court,  upon  the  face  of  the  pleadings. 

Sec.  182.    If  however  the  pleader,  undertakes  to 

{m)  1  Lev.  152.    6  T.  E.  737.     8  lb.  483.     Esp.  Dig.  306. 

{n)  1  H.  Black.  313,  569.  2  lb.  194,  288.  3  T.  K.  178,  282 
335,  481. 

\o)  1  Ld.  Eay.  400,  403,  404,  Lutw.  569.  2  H.  Black.  11.  3 
Lev.  292.     8  JoLns.  E.  374. 
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state  the  legal  effect,  and  misstates  it;  the  mistake 
will  be  fatal  {p) :  As  if  a  deed,  which  can  operate  in 
law  only  as  a  release,  or  surrender,  is  pleaded  as  a  grant, 
or  bargain  and  sale,  or  vice  versa.  For  in  such  a  case, 
the  allegation,  professing  to  state  the  legal  effect,  is 
essentially  untrue.     Ante,  §  176. 

Sec.  183.  There  is  an  important  distinction  to  be 
observed,  between  immaterial  and  impertinent  aver- 
ments :  viz.  that  the  former  must,  in  many  cases,  be 
precisely  proved  ;  whereas  the  latter  require  no  proof 
in  any  case,  {q) 

Sec.  184.  For  the  purpose  of  explaining  this  dis- 
tinction, it  must  be  premised,  that  an  impertinent 
averment  is  a  statement  of  matter  altogether  foreign 
to  the  merits  of  the  cause,  and  which  might,  there- 
fore, be  entirely  struck  out,  without  injury  to  the  plead- 
ing. (/•)  Of  such  matter,  no  proof  can  ever  be  required. 
An  immaterial  averment,  (as  contradistinguished  from 
an  impertinent  one),  has  been  variously  described ;  but 
not  always  with  sufficient  precision.  In  the  case  of 
Bristow  V.  Wright,  (Doug.  665),  Lord  Mansfield,  in 
commenting  upon  the  distinction  between  these  two 
species  of  averments,  observes,  'The  distinction  is 
between  that,  which  may  be  rejected  as  surplusage, 
and  which  might  have  been  struck  out  on  motion,  and 
what  cannot.    Where  the  declaration  contains  imper- 

{f)  3  Lot.  291.  2  Saund.  97.  c.  (n.  2.)  ,  4  Mod.  149.  Garth. 
253.  1  H.  Black.  313,  516.  3  T.E.  182,  474,  481.  2  Stra.  934-5. 
3  B.  &  A.  66. 

(g)  Doug.  667.  2  Black.  Rep.  1104.  3  T.  R.  643.  5  lb.  496. 
2  East.  446,  451,  497.    3  Bos.  &  P.  456,  461.    2  MoNall,  Bv.  501, 

513. 

(r)  Doug.  667.    2  Black.  Rep.  1104.    8  T.  R.  644-5. 
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tinent  matter,  foreign  to  the  cause,  and  which  the  mas- 
ter, on  a  reference  to  him,  would  strike  out,  that  will 
be  rejected  by  the  court,  and  need  not  be  proved. 
But  if  the  very  ground  of  the  action  is  misstated ;  as 
where  you  undertake  to  recite  that  part  of  a  deed  on 
which  the  action  is  founded,  and  it  is  misrecited ; 
that  will  be  fatal.' 

Sec.  185.  This  language,  though  sufficiently 
descriptive  of  an  impertinent  averment,  affords  rather 
a  particular  example,  than  a  general  definition  or 
description  of  an  immaterial  one.  The  following  is 
therefore  submitted,  as  a  substantially  correct  descrip- 
tion of  the  latter : — 

An  immaterial  averment  is  one,  alleging,  with  need- 
less particularity  or  unnecessary  circumstances,  what  is 
material  and  necessary,  and  which  might  properly 
have  been  stated  more  generally,  and  without  such  cir- 
cumstances or  particulars :  Or  in  other  words,  it  is  a 
,  statement  of  unnecessary  particulars,  in  connexion  with, 
■  and  as  descriptive  of,  what  is  material. 

Sec.  186.  Immaterial  averments,  and  the  necessity 
of  strictly  proving  them,  may  be  illustrated  by  the 
case  before  mentioned,  of  Bristow  v.  Wright  (Doug. 
665.)  This  was  an  action,  brought  on  the  statute  8 
Ann.  c.  14.  §  1.  by  a  landlord  against  a  sheriff,  for 
taking  in  execution,  and  removing  from  the  demised 
premises,  the  goods  of  the  tenant,  without  leaving 
effects  sufficient  to  satisfy  a  year's  rent.  The  decla- 
tion  stated  the  demise,  which  it  described  as  reserving 
a  certain  annual  rent,  payable  ^  by  four  even  and  equal 
quarterly  payments,^  &c.  On  the  trial,  a  parol  demise 
was  proved ;  but  it  appeared  that  there  was  no  stipu- 
lation with  regard  to  the  time  or  times  of  paying  the 
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rent ;  and  for  this  cause,  it  was  resolved  by  the  court 
of  King's  Bench,  that  the  plaintiff  could  not  recover. 
For  though  it  was  confessedly  unnecessary  to  state 
the  time  or  times  of  payment,  in  the  declaration — in 
other  words,  though  this  part  of  the  statement  was 
immaterial ;  yet,  as  it  was  indispensably  necessary  to 
allege  a  reservation  of  rent :  (So  that  the  entire  state- 
ment of  the  reservation  could  not  be  struck  out,  with- 
out destroying  the  declaration) ;  and  as  the  appoint- 
ment of  certain  particular  times  of  payment  was 
stated  as  a  constituent  part  of  the  contract,  which  was 
in  its  nature  entire ;  a  failure  to  prove  such  an  appoint- 
ment, was  a  failure  to  prove  the  contract  as  stated, 
and  consequently  a  variance.  The  contract  proved 
was  not  the  contract  alleged  in  the  declaration. 

Sec.  187.  The  same  rule,  in  regard  to  immaterial 
averments,  was  recognized  in  the  case  of  Savage,  q.  t, 
V.  Smith  (2  Black.  Hep.  1101.  1104.)  That  was  an 
action  of  debt  against  a  bailiff,  for  extorting  illegal 
fees,  on  a  writ  of  fieri  facias .  The  declaration  described 
the^.  fa.,  as  having  been  issued,  on  a  judgment  recov- 
ered in  B.  R.  at  a  specified  term,  for  £61, 12,  0,  debt, 
and  £6,  10,  0,  costs.  But  the  plaintiff  having  failed, 
on  the  trial  to  prove  such  a  judgment,  the  court  held, 
that  admitting  it  to  have  been  unnecessary  for  the 
plaintiff  to  state  any  judgment,  (lb.  1104.  and  vid.  5. 
T.  R.  498),  that  is  to  say,  admitting  the  statement,  in 
that  particular,  to  have  been  immaterial ;  yet  being 
made,  as  descriptive  of  the  foundation  of  the  fi.  fa. ;  it 
was  necessary  to  be  proved  as  made,  (s)     The  omis- 

(s)  Ace.  12  Mod.  127.  3  T.  E.  646.   5  lb.  497.  3  Bos.  &  P.  456 
461.    5  Price,  540.    2  B.  &  A.  767.    1  M.  &  S.  204. 
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sion  of  such  proof  was  indeed  of  the  nature  of  a 

variance. 

Sec.  188.  The  rule,  that  immaterial  averments 
must  be  strictly  proved,  is  however  by  no  means  uni- 
versal, though  it  appears  to  have  been  formerly  so 
understood:  The  principle  of  the  rule  manifestly 
embraces,  (it  is  conceived),  no  other  averments  of 
that  class,  than  those,  of  which  a  variance  may  be 
predicated.  And  the  rule  itself,  it  seems  is  now  to  be 
understood  as  limited  by  that  principle. 

Sec.  189.  The  rule,  then,  as  limited  by  the  more 
modern  authorities,  appears  to  be,  that  no  immaterial 
averment  requires  precise  proof,  unless  the  failure  of 
such  proof  would  occasion  a  variance  between  the 
pleading  and  the  proof:  Or  (in  different  language), 
strict  proof  of  such  an  averment  is  not,  at  this  day, 
necessary,  unless  the  subject  of  the  averment  is  a 
record — a  writtenr  instrument — or  (as  I  conceive)  an 
express  contract  {t):  Inasmuch  as  these  are  in  strict- 
ness the  only  subjects  of  variance,  (properly  so  called,) 
when  the  mistake  in  the  pleading  is  in  a  point  not  in 
itself  material.  (28)     It  is  here  observable,  that  the 

(<)  3  T,  K.  645.  5  lb.  496.  2  East.  452.  502.  4  lb.  400. 
5  Esp.  Rep.  8. 

(28)  The  editor  of  the  second  English  edition  of  Douglas's  Re- 
ports observes,  in  a  note  annexed  to  the  case  of  Bristow  v.  Wright, 
that  the  rule  requiring  immaterial  averments  to  be  strictly  proved, 
is  now  confined  to  the  cases  of  'records  and  written  contracts.' 
This  assertion  appears  to  have  been  founded  upon  a  casual  remark 
of  Mr.  J.  Buller,  (3  T.  R.  646,)  that  '  perhaps  the  rule  will  be 
found  to  extend  to  all  cases  of  records  and  written  contracts.' 
iVid.  also  3  Cranch,  209.)  But  that  learned  judge  did  not  profess, 
in  this  occasional  remark,  formally  to,  define  the  precise  extent  of 
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decisions  in  the  two  cases  before  stated,  of  Bristow  v. 
Wright,  and  Savage  v.  Smith,  both  come  within  the 
range  of  the  rule,  as  thus  restricted.  For  the  immaterial 
averment  in  question,  in  the  former  case,  was  descrip- 
tive of  an  express  contract,  as  that  in  the  latter  was  of 
a  record. 

Sec.  190.  But  where,  in  an  action  on  a  policy  of 
insurance  on  a  ship,  the  declaration  contained  an 
averment,  that  she  sailed  upon  her  voyage,  after  the 
making  of  the  policy ;  whereas  she  actually  sailed 
before  it  was  made — it  was  held  by  the  court  of  B.  R. 
unnecessary  for  the  plaintiff  to  prove  the  averment, 
as  made  (u) :  Because  it  was  not  a  statement  of  any 
part  of  the  contract,  but  of  a  collateral  fact,  which  (as 
there  was  no  warranty,  or  representation,  in  regard  to 
the  time  of  sailing,)  could  not  affect  the  right  of 
action. 

Sec.  191.  Thus  also,  where,  in  an  action  of  debt 
brought,  on  the  statute  11  Geo.  2,  c.  19  §  3,  to  recover 
double  the  value  of  goods,  which  were  removed  by 
the    defendants,  to  prevent  a  distress  for  rent,  the 

(u)  5  T.  K.  496. 


the  rule.  Indeed,  he  had  before,  and  in  immediate  connexion  with 
the  observation  just  cited,  extended  it  to  '  contracts,'  generally  ;  as 
Lord  Kenyan  had  done,  in  the  same  case.  Nor  on  principle,  does 
there  appear  any  reason  for  confining  the  rule  to  the  limit  expressed 
in  the  note  to  Bristow.  v.  Wright :  Since  a  variance  may  occur, 
as  well  in  the  statement  of  parol  contract,  as  in  that  of  a  written 
instrument  or  record.  But  what  appears  decisive  against  such  a 
restriction  of  the  rule  is,  that  the  averment,  which  was  held  fatal  to 
the  action,  in  Bristow  v.  Wright,  {the  leading  authority  in  support 
of  the  Editor's  rule),  was  an  averment,  made  in  stating  a  parol  lease 
Vid.  Yelv.  195.  b.  n.  1.) 
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declaration  averred  that  such  a  certain  sum  (^57),  was 
due  as  rent  in  arrear — the  court  of  B.  R.  resolved, 
that  the  plaintiff  was  not  bound  to  prove  that  partic- 
ular sum  as  the  amount  due.  (v)  For  the  averment 
of  a  particular  sum,  as  the  amount  in  arrear,  being 
immaterial,  and  not  descriptive  of  the  terms  of  the 
contract,  (as  a  statement  of  the  rent  reserved  would 
have  been),  was  not  within  the  rule  requiring  precise 
proof  of  immaterial  averments,  {w)  (xliii) 

Sec.  192.  If  one  of  the  parties  expressly  avers,  or 
confesses,  a  material  fact,  before  omitted  on  the  other 
side ;  the  omission  is  cured.  For  the  defect,  in  the 
pleading  of  the  one  party,  is  thus  supplied  by  the 
other ;  and  it  may  thus  be  made  to  appear,  from  the 
pleadings  on  both  sides,  taken  together,  that  he  on 
whose  part  the  omission  occurs,  is  entitled  to  judg- 
ment ;  although  his  own  pleading,  taken  hy  itself,  be 
insufficient,  {x)  Thus  where  in  trespass,  the  plaintiff 
complained  of  the  defendant  for  taking  a  certain  iron 
hook,  without  alleging  possession  in  himself  (which, 
in  that  action  is  material),  the  defendant's  plea,  in 
which  he  confessed  and  justified  the  taking  of  the 

{v)  3  T.  R.  643. 

{w)  Vid.  3  Cranch,  193.  208-9. 

{x)  Esp.  Dig.  588.  Com.  Dig.  Pleader,  C.  85.  1  Sid.  184. 
Cro.  Car.  288.  Aleyn,  7.  6  Binn.  24.  9  Pick.  62.  Cont.  Gouldsb. 
187.     3  Caines'  E.  73. 


(xliii)  On  sections  186  to  191. — Immaterial  averments  neoer 
require  proof  in  N.  Y.  Only  material  ones  need  be  denied,  or 
replied  to,  in  any  pleading ;  (Code  §  168 ;)  iw  others  being  admitted 
by  not  being  denied.  (16  Barb..61.)  And  the  variance,  (between 
the  proof  and  the  complaint,)  is  provided  for  by  section  169  of  the 
Code. 
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hook  from  the  plaintiff's  hand,  was  held  to  aid  the 
declaration;  inasmuch  as  it  expressly  acknowledged 
the  plaintiff's  possession,  {y) 

Sec.  193.  In  general,  it  is  not  necessary  for  either 
party  to  allege  more  than  will  constitute,  prima  facie, 
a  sufficient  cause  of  action  or  defence,  {z)  (29)  It  is 
therefore  in  general  unnecessary  for  a  party  to  deny 
or  avoid,  by  anticipation,  all  or  any  of  the  possible 
facts,  which  might  furnish  sufficient  answers  in  law 
to  his  own  allegations.  For  this  would  not  only  lead  to 
extravagant  prolixity,  but  would  be  found  impracti- 
cable. 

Sec.  194.  Thus  also,  in  declaring  on  a  contract, 
it  is  unnecessary  to  aver  that  the  defendant,  at  the 
time  of  making  it  was  of  full  age — or  was  not  a  feme 
covert — or,  that  the  contract  was  not  obtained  by 
fraud,  or  duress — or,  that  it  was  not  founded  upon  an 
usurious  or  other  illegal  consideration — or  to  antici- 
pate any  other  special  matter  of  defence,  (a)  For  if 
any  such  matter  of  defence  exists,  it  is  for  the  defen- 
dant to  show  it. 

Yet  in  declaring  on  a  contract,  the  plaintiff  must 
aver  that  it  has  not  been  performed ;  though  perfor- 
mance is  special  matter  of  defence,  on  the  defendant's 
part.      But  this   allegation,   in   the    declaration,   is 

{y)  1  Sid.  184. 

(z)  2  Wils.  100.  1  Saund.  299.  1  Ld.  Ray.  400.  Doug.  159. 
1  Vent.  217. 

(a)  Plowd.  376.  564.     1  Vent.  217.     1  Saund.  298-9. 


(29)  An  exception  to  this  rule  has  been  already  mentioned,  as 
obtaining  in  two  particular  instances  :  Viz.  in  pleading  estoppels 
and  generally,  in  dilatory ^\bs,s,  (Vid  Dilatory  Pleas, post.  ch.  V.) 
Co.  Litt.  352.  b.  303.  a     2  H.  Black.  530.    Ante,  ch.  3.  §  57. 
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necessary,  not  for  the  purpose  of  excluding,  by  antici- 
pation, the  defence  of  performance ;  but  for  that  of 
showing  a  prima  facie  right  of  action.  For  without  an 
allegation  of  non  performance,  no  complete  right  of 
action  can  in  such  a  case,  appear  upon  the  face  of 
the  declaration. 

Sec.  195.  Air  facts  alleged  in  pleading,  which  go 
in  avoidance  of  what  is  before  pleaded,  on  the  opposite 
side,  are  called  new  matter.  In  other  words,  every 
allegation  made  in  the  pleadings  subsequent  to  the 
declaration,  and  which  does  not  go  in  denial  of  what 
is  before  alleged  on  the  other  side,  is  an  allegation  of 
new  matter. 

Sec.  196.  And  it  is  a  general  rule  of  the  common 
law,  that  all  new  matter  must  be  followed  hy  a  veri- 
fication, or  as  it  is  frequently  termed,  an  averment  (b) : 
A  verification  being  an  averment,  or  affirmation,  that 
the  pleader  is  prepared  to  verify,  or  prove,  the  matter 
alleged  by  him ;  and  is  expressed  in  the  following 
form :  '  And  this  he  is  ready  to  verify.'  (c) 

Sec.  197.  Thenecessity  of  concluding  new  matter 
with  a  verification,  arises  from  the  right,  which  each 
party  has,  (until  a  proper  issue,  closing  the  pleadings, 
is  tendered,)  to  answer  the  allegations  on  the  other 
side,  by  new  matter  of  his  own,  or  otherwise,  as  the 
exigency  of  his  case  may  require.  And  to  secure 
this  right  to  each  party,  the  pleadings,  on  both  sides, 
must  be  kept  open  to  such  answer,  until  they  are  closed 
by  an  issue,  in  the  manner  above-mentioned.     And  a 

(b)  3  Black.  Com.  309.  Lawes'  PI.  114.  145.  223.  Cowp.  575. 
1  Saund.  102.  103.     Doug.  58. 

(c)  3  Black.  Com.  309. 
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verification,  is  in  general,  the  conventional  and  only- 
mode  known  to  the  law,  of  keeping  them  thus  open. 

Sec.  198.  There  is  one  instance,  however,  in 
which  new  matter  need  not  conclude  with  a  verifica- 
tion, and  in  which  the  pleader  may  pray  judgment, 
without  it :  viz.  Where  the  matter  pleaded  is  merely 
negative,  (d)  For  a  negative  in  general  requires  no 
proof;  and  it  would  therefore  be  impertinent  or  nuga- 
tory for  him,  who  pleads  negative  matter  to  declare 
his  readiness  to  prove  it.  To  an  action  on  a  negative 
covenant,  therefore  the  defendant  may  plead  merely 
that  he  has  not  done  what  he  covenanted  against,  and 
pray  judgment  without  a  verification. 

And  by  a  positive,  and  anomalous  provision,  in  the 
English  statute  5  Geo.  2,  a  bankrupt  may  plead  his 
bankruptcy  in  bar,  and  conclude,  (though  the  matter 
pleaded  is  new  and  merely  affirmative),  to  the  country,  (e) 

{d)  Willes,  5.     Lawes'  PI.  145. 
(e)     Lawes'  PI.  145.  227. 
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Section.  1.  The  declaration,  or  count,  as  has  been 
before  stated,  (Cliap.  II.)  is  an  amplification  or  exposi- 
tion of  the  original  v;rit,  with  the  addition  of  all  neces- 
sary circumstances,  not  expressed  in  the  writ  (/)  :  In 
other  words,  it  is  a  detailed  statement  of  the  complaint, 
or  cause  of  action,  which,  in  the  writ,  is  presented  in 
a  more  general  form. 

Sec.  2.  The  terms  'declaration'  and  'count'  are 
frequently  used,  especially  in  the  older  books,  as  con- 
vertible terms;  but  practice  has  introduced  the 
following  distinction:  "Where  the  plaintiff's  com- 
plaint embraces  only  a  single  cause  of  action,  and  he 
makes  only  one  statement  of  it,  that  statement  is 
called,  indifferently,  a  '  declaration,'  or  a  '  count ; ' 
though  the  former  term  is  the  more  usual,  at  the 
present  day.  But  where  the  suit  embraces  two  or 
more  causes  of  action,  (each  of  which  requires,  of 
course,  a  distinct  statement) ;  or  when  the  plaintiff 
makes  two  or  more  different  statements  of  one  and  the 
same  cause  of  action ;  each  several  statement  is  called 
a  count,  and  all  of  them,  collectively  taken,  constitute 
the  declaration. 

Sec.  3.  In  all  cases,  however,  in  which  there  are 
two  or  more  counts — whether  there  is  actually  but 

(/)  Co.  Litt.  17.  a.  303.  b.  3  Black.  Com.  293,  Com.  Dig. 
Pleader,  C.  7.     Bao.  Abr.  Pleas,  &c.  B.  1. 
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one  cause  of  action,  or  several — each  count  purports, 
upon  the  face  of  it,  to  disclose  a  distinct  right  of  action, 
unconnected  with  that  stated  in  any  of  the  other 
counts :  So  that,  upon  the  face  of  the  declaration, 
there  appear  to  be  as  many  different  causes  of  action, 
as  there  are  counts  inserted.  And  therefore,  whether 
a  plaintiff,  whose  declaration  contains  more  than  one 
count,  claims  a  recovery  upon  one  right  of  action  only, 
or  upon  several,  cannot  appear,  except  in  evidence. 
Practically,  however,  the  defendant  can  seldom  be 
left  in  doubt  on  this  point. 

Sec.  4.  One  object  proposed,  in  inserting  two  or 
more  counts  in  one  declaration,  when  there  is  in  fact 
but  one  cause  of  action,  is,  in  some  cases,  to  guard 
against  the  danger  of  an  insufficient  statement  of  the 
cause,  where  a  doubt  exists  as  to  the  legal  sufficiency 
of  one  or  another  of  two  or  more  different  modes  of 
declaring.  But  the  more  usual  end  proposed,  in 
inserting  more  than  one  count,  in  such  a  case,  is  to 
accommodate  the  statement  of  the  cause,  as  far  as  may 
be,  to  the  possible  state  of  the  jproof  to  be  exhibited 
on  the  trial :  Or  to  guard,  if  possible,  against  the 
hazard  of  the  proof's  varying  materially  from  the 
statement  of  the  cause  of  action:  So  that  if  one 
or  more  of  the  several  counts  should  not  be  adapted 
to  the  evidence,  some  other  of  them  may  be  so.  (g) 

Sec.  5.  The  plaintiff  has,  in  every  case,  a  right  to 
insert,  in  his  declaration,  as  many  counts,  (each  one 
being  in  itself  single),  as  he  pleases  (A) ;  and  in  actions 
on  the  case  (especially  in  assumpsit),  it  is  the  usual 
practice  to  insert,  though  often  unnecessarily,  two  or 

[g)  3  Black.  Com.  295. 
[h)  Lawes'  PI.  73. 
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more,  (i)  But  where  counts,  clearly  superfluous,  are 
inserted,  they  may,  in  the  English  practice,  be  struck 
out  by  the  order  of  the  court,  and  the  plaintiff  be 
compelled  to  pay  the  costs,  (k) 

Sec.  6.  And  if  any  one  of  several  counts  in  a 
declaration  be  proved,  (although  the  proof  of  all  the 
others  should  fail) ;  the  plaintiff  must  recover  upon 
it,  unless  it  be  radically  insufficient  in  law.  (l)  For 
by  maintaining  one  good  count,  he  establishes  a  com- 
plete right  of  recovery.  And  for  the  same  reason,  if 
on  demurrer  to  the  whole  declaration,  ^ny  one  of  the 
counts  is  adjudged  sufficient  in  law ;  the  plaintiff  will 
be  entitled  to  judgment  on  that  count — though  all  the 
others  be  defective. 

Sec.  7.  The  declaration,  being  the  statement  of 
those  facts  on  which  the  plaintiff  founds  his  right  of 
recovery,  must  of  course  allege  all  that  is  essential  to 
his  right  of  action,  (m)  For  he  can  recover  only 
secundum  allegata  et  probata ;  and  can  legally  prove  no 
material  fact,  which  the  declaration  does  not  allege. 

Sec.  8.  The  first  and  most  comprehensive  rule,  in 
respect  to  the  requisites  of  a  declaration,  is  that  it 
must  show  a  title  (i.  e.  a  right  of  action),  in  the  plain- 
tiff, (n)  If  then  the  declaration,  which  is  the  founda- 
tion of  the  suit,  is  insufficient  in  law  to  warrant  a 
judgment  in  the  plaintiff's  favor ;  no  subsequent  alle- 
gation on  his  part  can  entitle  him  to  a  recovery,  (o) 

(i)  3  Black.  Com.  295.     Lawes'  PL  18. 
(k)  Cas.  Temp.  Hardw.  129.     Lawes'  PI.  61,  73. 
(l)  Com.  Dig.  Pleader,  Q.  3.     3  Black.  Com.  295.     1  Saund. 
286.  (n.  9.)     2  lb.  171.  d.  (n.  1.)  380.  (n.  14.)     1  Mod.  271. 
(m)  Bac.  Abr.  Pleas,  &c.  A.  B.  1.     Doet.  PI.  85. 
(n)  Com.  Dig.  Pleader,  C.  34.     Bac.  Abr.  Pleas,  &c.  B.  1. 
(o)  Bac.  Abr.  Pleas,  &e.  B.  1. 
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He  must  recover  upon  the  grounds,  on  which  he  first 
places  his  claim,  or  not  at  all. 

Sec.  9.  If,  therefore  the  declaration,  though  other- 
wise sufS.cient,  discloses  any  fact,  which  shows  that 
at  the  commencement  of  the  suit  (1)  the  plaintiff  had 
no  right  of  action  ;  he  cannot  have  judgment  (p) :  As 
where  in  debt  on  an  obligation,  it  appeared  from  the 
declaration,  that  the  writ  bore  date  before  the  time  of 
payment  appointed  in  the  deed.  For  the  cause  of 
action,  which  entitles  a  party  to  recover  by  suit,  must 
be  complete  at  the  time  when  the  suit  is  commenced, 
(note  1.)  If  it  is  not  then  complete,  the  complaint  of 
the  plaintiff  must  of  necessity  be  either  untrue,  or 
insufficient  in  law.  (i) 

Sec.  10.  For  any  matter,  accruing  after  the  com- 
mencement of  the  suit,  the  plaintiff  therefore  cannot 
recover  (q) — except  that  interest,  on  demands  carrying 
interest,  is  recoverable  up  to  the  time  of  the  judgment, 

(p)  Cowp.  454.  Bac.  Abr.  Pleas,  &c.  B.  5.  7  Co.  24-5,  Cro. 
Eliz.  325. 

(5)  2  Saund.  171.  c.  (n.  1.)     Cowp.  454. 


(1)  The  suit  is  considered  as  commenced,  from  the  issuing  of  the 
writ  (3  Black.  Com.  273,  285.  7  T.  K.  4.  1  Wils.  147) :  but 
where  the  teste,  or  date  of  the  writ  is  fictitious,  the  true  time  of  its 
issuing  may  be  averred  and  proved,  whenever  the  purposes  of  justice 
require  it :  As,  to  let  in  a  plea  of  tender,  or  of  the  statute  of  limi- 
tations. (Bao.  Abr.  Tender,  D.  1  Stra.  638.  1  "Wils.  147.  Peake 
Ev.  259.)  In  the  usual  practice  of  the  Court  of  King's  Bench, 
however,  the  suit  is  not  deemed  to  be  commenced  till  the  filing  of 
the  bill,  (or  declaration)  which  is  considered  in  that  court  as  the 
original.  (Cowp.  454,  456.  1  Wils.  147.  2  Burr.  960.  8  Mod. 
343.     1  Vent.  28.) 

(i)  The  service  of  the  summons  is  the  commencement  of  the  suit, 
inN.  y.     (Code,  U274 
11 
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under  the  name  of  damages,  (r)  For  the  interest  is 
regarded  as  only  incident  to,  or  part  of,  the  debt ;  and 
that  interest,  whi,ch  accrues  after  the  commencement 
of  the  suit,  being  inseparable  from  the  rest,  is  conse- 
quently recoverable  in  no  other  way.  (s) 

Sec.  11.  So  also,  if  the  declaration  omits  the  aver- 
ment of  any  fact,  which  is  of  the  gist  of  the  action — 
(as,  if  no  consideration  be  alleged,  in  assumpsit  (2)  no 
conversion  in  trover,  &c.) ;  the  omission  is  fatal,  (t) 

Sec.  12.  The  gist  of  the  action  is  that,  without 
which  there  is  no  cause  of  action.  It  comprehends, 
therefore,  whatever  is  indispensable  in  law  to  a  right 
of  recovery,  (u)  Hence,df  anything  of  this  kind  be 
omitted,  no  title  can  appear  from  the  declaration ; 
and  the  defect  is  of  course  incurable,  (v) 

(r)  2  Burr.  1085,  1087.  2  T.  K.  58.  Doug.  376.  Chitt.  on 
Bills,  214.  Toller  on  Ex.  286-7.  2  Saund.  171,  o.  (n.  1.)  8  Johns. 
E.  446. 

(s)  1  Esp.  Rep.  110.  2  New.  Rep.  206.  n.  3  Jolins.  R.  229.  5 
lb.  271. 

(t)  Bac.  Abr.  Pleas,  &c.  B.  1.  Doct.  PI.  85.  1  Sid.  184.  Bull. 
N.  P.  33.  2  Salk.  519.  640.  7  T.  R.  348.  351.  n.  5  lb.  143. 
Com.  Dig.  Assumpsit,  H.  3.   6  East,  568.    8  lb.  9.   2Bos..&  P.  79. 

(m)  Bac.  Abr.  Pleas,  &c.  B.  1.     Doet.  PI.  85. 

(v)  Bac.  Abr.  Pleas,  &c.  B.  1.  3  Black.  Com.  395.  4  T.  R.  472. 
2  H.  Black.  201.     Doug.  683. 


(2)  In  assumpsit  on  bills  of  exchange  and  promissory  notes,  how- 
ever, the  mere  statement  of  the  facts,  which  create  the  defendant's 
liability,  dispenses  with  the  necessity  of  stating  the  consideration 
for  which  the  bill,  &c.  was  drawn,  accepted,  or  indorsed.  (2  Bos. 
&  P.  79.  1  Chitt  PI.  295.)  For  these  instruments,  like  special- 
ties afford  prima  facie  internal  evidence  of  a  consideration,  and 
consequently  dispense  in  general,  with  the  proof  of  it.  And  what 
need  not  be  proved,  need  not  be  alleged.  (2  Ld.  Ray.  758.  3  Salk. 
70.  1  Black.  Rep.  487.  2  Black.  Com.  445.  Kyd  on  Bills, 
48.    3  Burr.  1516,  1523.     Chitt.  on  Bills,  9,  51.  201,  209.) 
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Sec.  13.  Whenever  therefore  the  right  of  recovery 
depends  upon  a  condition  precedent,  the  declaration 
must  aver  performance  of  it,  (or  what  is  equivalent  to 
performance),  to  entitle  the  plaintiff  to  recover,  {w) 
For  in  ev6ry  such  case,  performance  of  the  condition, 
or  what  the  law  holds  equivalent  to  it,  is  a  constituent 
and  indispensable  part  of  the  right  of  action — or  that, 
without  which  there  can  be  no  cause  of  action,  (ii) 

Sec.  14.  Thus,  in  an  action  against  the  indorser 
or  drawer  of  a  bill  of  exchange,  if  the  declaration  does 
not  allege  a  demand  of  payment,  at  the  proper  time, 
on  the  drawee,  or  acceptor — or  omits  an  allegation  of 
due  notice  to  the  defendant,  of  the  refusal  of  payment 
by  the  former ;  the  omission  is  fatal,  {x)  For  such 
demand  and  notice  are  implied  conditions,  the  per- 
formance of  which,  by  the  holder,  is  essential  to  the 
liability  of  the  indorser  or  drawer,  (iii) 

Sec.  15.  And  in  all  cases,  in  which  actual  notice 
of  any  fact  to  the  defendant,  or  a  special  request,  is, 

(w)  7  Co.  10.  a.  Bac.  Abr.  Pleas,  &e.  B.  5.  (2.)  Com.  Dig. 
Pleader,  C.  51,  70-75.  Plowd.  25.  b.  Yelv.  134.  n.  1  T.  R.  645. 
7  lb.  125.     1  Saund.  320.     2  H.  Black.  574. 

(x)  Doug.  683.  Chitt.  on  Bills,  132-3,  188-9,  202-3.  5  Burr. 
2670.     1  T.  R.  712. 

(ii)  By  tlie  N.  Y.  Code,  a  general  allegation  that  the  party  has 
duly  performed  all  the  conditions,  (precedent,)  on  his  part,  is  suffi- 
cient.    Code  §  162.     Where  the  condition  precedent  is  the  perfor- 
mance of  a  contract  ;  and.  full  perfor?nance  has  been  prevented  by' 
the  act  of  God,  or  of  the  law;  full  performance  is  excused.     And,S 
in  such  a  case  it  is  not  necessary  for  the  plaintiiF,  (suing,  to  recover  | 
for  what  he  has  done  under  the  contract,)  to  state  in  Ms  complaint,  j 
the  excuse  for  not  fully  performing.     He  may  7-eply  the  excuse,  if 
the  defendant  in  his  answer,  defend  upon  the  ground  of  the  non-per- 
formance.    20  N.  Y,  Rep,  197. 

(iii)  1  Duer  610.     9  Barb.  158. 
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either  by  the  terms  or  the  nature  of  the  contract,  the 
condition  of  his  liability ;  siich  notice,  in  the  oie  case, 
and  such  request,  in  the  other,  is  of  the  gist  of  the 
action,  and  must  therefore  be  specially  averred  in  the 
declaration,  {y)  Por  without  such  averment,  no  com- 
plete right  of  action  can  appear  from  the  declairation. 

Sec.  16.     And  whenever  an  acfwaZ  request  is  neces- 
sary to  be  stated,  the   general  averment,  'although 
often  thereunto  requested,'  is  not  sufficient  {z) :  That 
averment  being  b.ut  matter  of  form  and  not  traver 
sable.  '     "■' 

Sec.  17.  It  is  never  necessary,  by  the  common 
law,  for  the  plaintiff,  in  his  declaration,  to  state,  or 
in  any  manner  to  take  notice  of  any  condition  subse- 
quent, annexed  to  the  right  which  he  asserts,  (a)  For 
the  office  of  such  a  condition  is,  not  to  create  the  right 
on  which  the  plaintiff"  founds  his  demand;:  but  to 
qualify  or  defeat  it.  The  condition,  therefore,  if  per- 
formed or  complied  with,  furnishes  matter  of  defence, 
which  it  is  for  the  defendant  to  plead.  Thus  in  debt 
on  bond,  it  is  not  necessary  for  the  plaintiff",  in  his 
declaration,  to  state  or  count  upon  any  other  than  the 
penal  part  of  the  instrument ;  leaving  the  condition 
to  be  pleaded  by  the  defendant,  if  it  affords  him  any 
defence ;  as  it  does,  if  performed.  (6)  For  the  penal 
part  of  the  bond,  alone,  constitutes  prima  facie,  a  right 
of  action. 

{y)  Com.  Dig.  Pleader,  C.  69,  73.  Sav.  72.  1  Saund.  33.  (n.  2.) 
2  Keb.  126.  1  Stra.  88.  Hob.  68.  Com.  Dig.  Condition,  10, 11. 
14  East,  500.    16  lb.  110.     1  Campb.  425.    5  T.  K.  409. 

(z)  1  Saund.  33.  (n.  2.)     1  Stra.  88. 

(a)  Com  Dig.  Pleader,  C.  57.  7  Co.  10.  a.  b.  11.  a.  Bac.  Abr. 
Pleas,  &e.  B.  5.  (2.)     1  T.  E.  638.    1  H.  Black.  254.    2  lb.  574. 

(J)  lid.    2  Chitt.  PI.  151-3. 
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Sec.  18.  The  plaintiff  may,  however,  in  an  action 
on  bond,  count  as  well  upon  the  condition,  as  upon 
the  penal  part ;  but  if  he  declares  in  this  manner,  he 
must  allege  the  breach  of  the  condition  in  his  declara- 
tion, instead  of  replying  it,  (as he  must,  when  he  counts 
only  on  the  penal  part),  in  answer  to  the  defendant's 
plea,  (c)  The  declaration,  when  formed  in  the  former 
manner,  is  called  a  special  one.  (iv) 

Sec.  19.  It  is  a  general  rule,  that  in  declaring 
upon  a  deed  or  Other  instrument,  consisting  of  several 
distinct  parts,  the  plaihtiff  is  required  to  state  only  so 
much  of  the  instrument,  as  constitutes,  jpn'ma  facie,  a 
complete  right  of  action,  {d)  And  if  any  other  part 
of  the  instrument'  furnishes  the  means  of  defeating 
the  actioii;  it  is  matter  of  deferice,  of  which  the 
defendant  may,  on  his  part,  avail  himself  for  that 
purpose. 

Sec.  20.  But  in  declaring  upon  a  Covenant,  or 
upon  articles  of  agreement,  an  exception,  (if  there  be 
any),  in  the  body  of  the  covenant,  &c.  must  be  set  out, 
and  the  subject-matter  of  the  exception  must  be 
excluded  from  the  breach  assigned,  (e) 

(c)  Bac  Abr.  Pleas,  &c.  B.l.    Doct.  PI.  84.     2  Ghitt.  PL  152-7. 

(d)  8  East.  7.  6  lb.  567.  1  Ghitt.  PI.  300-1.  352.  Doug. 
667.     1  Saund.  283.  (n.  2.) 

(e)  T.  Jon.  125.     Bsp.  Dig.  300. 

(iv)  Under  the  present  rules,  (in  N.  Y.)  for  drawing  a  complaint, 
it  should  always  be  special,  in  this  sense :— That  is,  it  should  state 
the  very  thing, — the  very  fact, — sued  upon;  as  there  is  no  opporT 
tunity  for  the  plaintiff  to  new-assign  in  a  reply  ; — there  being  no 
reply,  unleSi3  in  exceptional  cases,  or  at  the  option  of  the  defendant. 
This  option  being  exclusively  with  the  defence.  Code  §  158,  as 
amended  by  chapter  459  of  the  Laws  of  1860. 
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If  then  A.  covenants  to  convey  to  B.  a  certain  farm, 
except  one  particular  close ;  B.,  in  an  action  on  the 
covenant  must  state  the  exception,  as  well  as  the  rest 
of  the  covenanting  clause ;  and  in  assigning  the 
breach,  must  aver  that  A.  has  not  conveyed  the  farm, 
except  the  one  specified  close.  For  the  exception 
enters  into  the  description  of  the  covenant ;  and  the 
corresponding  exception  in  the  assignment  of  the 
breach,  is  necessary  to  show  that  the  breach  is  within 
the  covenant.  If  the  declaration  should  set  out  the 
covenant  to  convey  the  farm,  without  stating  the 
exception;  there  would  be  a  variance:  And  if  the 
exception,  though  stated  in  the  description  of  the  cov- 
enant were  omitted  in  the  assignment  of  the  breach : 
no  breach,  within  the  covenant,  would  appear  in  the 
declaration :  Since  all  the  land,  not  embraced  in  the 
exception,  might  have  been  conveyed,  consistently 
with  the  truth  of  such  an  assignment. 

Sec.  21.  But  if  A.  covenants  to  convey  to  B.  a 
certain  farm,  with  a  separate  proviso,  that  on  A's.  per- 
forming a  certain  act,  he  shall  not  be  bound  to  con- 
vey one  particular  close,  parcel  of  the  farm ;  B.  in 
declaring  on  the  covenant  need  not  take  notice  of  the 
proviso.  (/)  For  it  does  not  enter  into  the  description 
of  the  covenanting  clause,  on  which  the  action  ig 
founded ;  but  is  in  nature  of  a  condition  subsequent,  of 
which  A.  may  avail  himself  in  his  defence,  if  he  has 
performed  the  act  mentioned  in  the  provise. 

Sec.  22.     A  distinction,  analagous  to  that  above 
stated,  prevails,  in  declaring  on  statutes.     In  an  action 
founded  on  a  penal  statute,  the  subject  of  any  excep- 
tion, in  the  enacting  or  prohibitory  clause  of  the  act, 
{/)  T.  Ray.  65.'  1  Lev.  88.    Esp.  Dig.  300. 
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must  in  the  declaration  be  excluded  by  averment : 
But  of  any  proviso  or  qualification,  in  a  separate  sub- 
stantive clause,  the  declaration  need  not  take  notice,  (g) . 
In  the  first  case,  the  exception  is  an  essential  part  of 
the  description  of  the  offence  or  thing  prohibited  ;  in  the 
latter,  the  proviso,  &c.  is  only  distinct  matter  of 
defence.  Thus,  if  a  statute  enacts  that  if  any  person, 
not  having  a  certain  qualification,  (as  a  freehold  estate) 
shall  kill  certain  game,  he  shall  incur  a  certain  pen- 
alty ;  the  declaration,  in  an  action  on  the  statute, 
must  aver  that  the  defendant  had  not  such  a  freehold. 
But  if  the  act  contains  a  separate  proviso,  that  if  he 
shall  have  obtained  a  license  for  the  killing  from  a 
magistrate,  he  shall  not  be  liable  to  a  conviction  ;  it 
need  not  be  stated,  that  he  had  no  such  license,  (v) 

Sec.  23.  The  declaration,  like  all  other  pleadings, 
must  contain  certainty,  {h)  This  requisite,  so  far  as 
-regards  parties,  time  and  place,  has  already  been  con- 
sidered. But  the  certainty  required  in  stating  the 
subject-matter  or  matter  in  demand,  remains  to  be 
explained. 

Sec.  24.  The  subject-matter  of  a  suit  embraces 
all  the  material  facts,  which  constitute  the  cause  of 
action:  and  consequently  comprehends,  (according 
to  the  nature  of  the  case),  the  contract  declared  upon 
and  the  breach  of  it — or  the  wrong  complained  of, 
and  its  injurious   consequences — or  the  property,  of 

(g)  1  Burr.  153.  1  T.  K.  141.  6  lb.  559.  7  lb.  27.  8  lb.  542. 
1  East,  646.  2  McNall.  Ev.  544. 

{h)  Bac,  Abr.  Pleas,  &c.  B.  1.  Hob.  295.  Co.  Litt.  303.  a. 
Com.  Dig.  Pleader,  C.  21.     5  Co.  35. 


(v)  Under  the  N.  Y.  excise  laws,  the  complaint  must  aver  that 
the  defendant  had  Tiot  a  license,  &o. 
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which  a  recovery  is  sought,  or  in  respect  to  which 
the  alleged  injury  and  damage  have  been  done.  But 
,  the  requisite  of  certainty  respects  only  the  manner  in 
which  these  particulars  are  to  be  stated.  And  in 
most  cases,  when  the  pleader  understands  what  fads 
are  necessary  to  be  stated,  there  is  very  little  difficulty 
in  alleging  them  with  the  requisite  certainty ;  which 
in  genera,l,  coilsists  merely  in  alleging  them  so  dis- 
tinctly and  explicitly,  as  to  exclude  ambiguity,  and 
make  the  meaning  of  the  averments  clearly  intelli- 
gible, (vi) 

Sac.  25.  From  the  nature  of  this  subject,  it  is  im- 
possible to  point  out,  by  any  definite  general  rule  or 
rules,  the  precise  degree  of  certainty,  which  may  be 
necessary,  in  all  cases,  in  setting  out  the  subject-mat- 
ter ;  and  hence  very  little  on  this  point  is  found  in 
the  law,  except  what  may  be  collected  from  particu- 
lar examples. 

Sec.  26.  The  only  general  rule  of  extensive  appli- 
cation, in  respect  to  this  kind  of  certainty  is,  that  the 
subject-matter  of  the  action  must  be  described  in  the 
declaration,  with  convenient  certainty;  and  that  no 
greater  certainty  is  required,  than  the  subject  will 
conveniently  admit  of  (i) :  Or  in  other  words,  that  if 
the  averments  are  so  made,  that  the  adverse  party, 
the  counsel,  the  jury,  and  the  judges,  can  fully  under- 
stand the  subject-matter ;  the  declaration  is  sufficiently 

(«■)  Bao.  Abr.  Pleas,  &c.  B.  5.  (5.)  1  Stra.  637.  Ld.  Ray.  588. 
1410. 


(vi)  The  student's  particular  attention  is  called  to  this  rule,  as 
the  rule  of  pre-eminent  use  under  the  Code  of  N.  Y. 
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certain,  (k)  In  the  application  of  this  rule  to  individ- 
ual cases,  the  court  is  necessarily  left,  in  some  degree, 
to  the  exercise  of  its  discretion  ;  but  a  more  definite 
general  rule  could  not  perhaps  be  framed. 

Sec.  27.  In  actions  ex  contractu,  the  declaration 
must  distinctly  state  the  nature  and  essential  parts  of 
the  contract,  either  in  the  terms  of  it — or  in  substance, 
and  according  to  its  legal  e^ecf— together  with  the 
breach.  (/)  And  except  in  the  case  of  contracts  under 
seal,  and  negotiable  instrumehis,  the  consideration  must 
also  be  stated;  as  the  contract  will  otherwise  appear 
from  the  declaration  to  be  nudum  pactum,  (m) — Hence 
in  an  action  on  a  deed,  a  description  of  it,  as  '  a  certain 
bond,'  without  further  palrticulars,  is  not  sufficient  (re) ; 
since  such  a  description  would  not  identify  the  bond 
sued  upon. 

Sec.  28.  So  in  assumpsit  for  wages,  alleged  to  be 
due  in  consideration  of  the  plaintifi"'s  performing  '  a 
certain  voyage,'  without  describing  it,  the  statement 
of  the  consideration  is  too  uncertain,  (o) — and  a  jus- 
tification, alleged  to  be  '  by  virtue  of  a  certain  writ,' 
without  setting  it  out,  would  be  ill  for  want  of  cer- 
tainty, (p) 

Sec.  29.  And  the  words  'duly,  'lawfully,'  &c. 
without  a  statement  of  the  special  facts  of  which  they 

(k)  Lawes'  PI.  53.  2  Bos.  &  P.  267  Co.  Litt.  303.  a.  Com. 
Dig.  Pleader,  C.  17. 

(Z)  1  Saund.  233.  (n.  2.)  2  lb.  305.  (n.  13.)  366.  Doug.  669. 
IT.  B.  240.    4  lb.  560.   .5  lb.  498.    1  Chitt.  PI.  299,  351. 

(m)  6  East.  567.     8  lb.  7. 

(^2)  1  Bos.  &  P.  100,  102.    1  Chitt.  PI.  240. 

(o)  2  Bos.  &  P.  116,  &  Vid.  lb.  265.     13  East.  102. 

{p)  1  Saund.  298.  n.  1.    1  Chitt.  PI.  227,  240. 
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are  predicated,  have,  in  general,  no  effect,  (q)  For 
such  terms  are  not  only  indefinite ;  but  affirm  matter 
of  law,  instead  of  fact,  and  consequently  are  not  tra- 
versable, (vii) 

Sec.  30.  In  ejectment,  the  town,  city,  parish,  &c. 
and  the  county  in  which  the  land  lies,  must  be  stated 
in  the  description  of  the  land,  (r)  In  some  of  the 
United  States,  the  boundaries  or  abuttals  are  also  a 
usual  part  of  the  description.  Great  precision  was 
indeed  formerly  required,  in  describing  the  land,  in 
ejectment ;  but  the  rule  is  much  relaxed  in  the  mod- 
ern practice.  Such  precision  is  now  held  unneces- 
sary— especially,  as  according  to  the  present  doctrine, 
the  lessor  of  the  plaintiff  must,  at  his  peril,  show  the 
land  to  the  sheriff,  on  the  execution,  (s) 

Sec.  31.  In  trespass  quare  clausum  fregit  also,  the 
close  must  be  described,  as  lying  in  a  Certain  parish 
and  county  named ;  and  it  is  held  advisable  to  set  out 
also  the  abuttals,  or  name  of  thd  close,  (t) — In  the 
United  States,  in  which  closes,  or  parcels  of  land,  are 

{q)  9  Co.  25.  a. 

(?•)  Cro.  Eliz.  465.  3  Lev.  334.  5  Burr.  2678.  2  Chitt.  PL 
394,  400. 

(s)  Stra.  71,  1063.     1  Burr.  629.     Cowp.  350. 

(t)  2  Black.  K.  1089.     2  Chitt.  PI.  382-8.     Bull.  N.  P.  89. 

(vii)  In  N.  Y.  under  the  Code,  '  duly '  appointed,  has  been  held 
suflScient,  when  used  as  to  a  matter,  which  was  met  by  a  dilatory 
plea;  as,  'A.  an  infant  &c.  by  B.  duly  appointedhis  guardian,  &e.' 
was  held  good,  on  demurrer,  as  sufficiently  stating  an  appointment 
by  a  judge,  or  by  the  court,  there  being  '  duly,'  no  other  appointing 
power.  (Sed.  vide  13  How.  Pr.  Rep.  413.)  QucBrel  Would  not 
the  better  holding  have  been  otherwise,  as  tending  to  better  plead- 
ing ?  (See  chap.  III.  sec.  169,  and  note  xli.)  See,  however,  {accord,) 
5  Abbott  482.    Van  Santvoord's  Equity  Practice  88. 
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not  in  general  known  by  particular  ancient  names,  a 
description  by  abuttals,  or  by  lines  and  distances, 
would  seem  generally  indispensable.  And  any  mis- 
take, in  a  description  by  abuttals,  is  fatal ;  although 
the  parish  and  county  be  truly  laid,  (w)  For  the 
abuttals,  when  given,  are  a  local  description  of  the 
injury  complained  of. 

Sec.  32.  In  some  cases,  where  the  facts,  which 
constitute  the  alleged  cause  of  action,  are  supposed  to 
lie  in  the  knowledge  of  the  defendant,  but  not  of  the 
plaintiff,  less  particularity  of  statement  is  required  in 
the  declaration,  than  would  otherwise  be  necessary,  (v) 
Thus,  in  an  action  by  a  lessor  against  an  assignee  of  the 
term,  it  is  sufficient,  as  regards  the  defendant's  inter- 
est, to  aver  in  general  terms  that  the  estate  of  the 
lessee  came  to  him  '  by  assignment ' :  For  the  plaintifl 
is  not  supposed  to  know  all  the  particulars  of  the 
defendant's  derivative  title:  Whereas,  in  action  by 
the  assignee  against  the  lessor,  the  declaration  must 
state  specially  all  the  mesne  assignments,  down  to 
himself:  For  the  assignee,  being  privy  to  them,  is 
presumed  to  be  able  to  state  them  specifically ;  and 
therefore  is  not  allowed  to  allege  his  title  generally,  (w) 

Sec.  33.  Most  of  the  questions,  which  have  arisen 
in  regard  to  certainty  in  stating  the  subject-matter 
have  related  to  the  description  of  personal  chattels,  in 
actions  for  injuries  to  that  species  of  property. 

In  these,  however,  as  in  other  cases,  the  rule  before 
stated  now  generally  prevails :  viz.  that  the  property 

(u)  1  T.  R,  479.     2  Chitt.  PI.  387.  note  (n.) 
(J))  3  T.  R.  767.     8  East.  85.     Com.  Dig.  Pleader,  C.  26,  42. 
(w)  1  Saund.  112.  n.     1  Chitt.  PI.  853.    2  lb.     196-7.     6  Mod. 
72.     Vid.  Bac.  Abr.  Pleas,  &c.  1.  3. 
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must  be  described  with  as  mucli  certainty,  as  it  will 
conveniently  admit  of;  and  that  no  greater  certainty 
than  this  is  necessary,  {z)    Ante,  §  26. 

Sec.  34.  In  the  action  of  detinue,  indeed,  great 
minuteness  of  description  has  been  considered  neces- 
sary ;  because  the  goods  are  to  be  specifically  restored 
to  the  plaintiff,  on  the  execution,  (a)  It  appears, 
indeed,,  to  have  been  deemed  necessary  to  describe 
the  goods  so  minutely  that  the  sheriff  might  be  able 
to  identify  them^  by  the  mere  description  given  of  them 
in  the  writ  of  execution.  And  when  the  action  of 
detinue  was  first  superseded  by  that  of  trover,  as  great 
precision  and  minuteness  of  description  were  deemed 
necessary  in  the  latter,  as  in  the  former  action,  (b). 

Sec.  35.  But  it  is  now  established j  that  in  trover, 
trespass,  and  other  actions  in  general,  for  injuries  to 
jiersonal  chattels,  nothing  more  than  convenient  cer- 
tainty is  necessary  in  the  description  of  them,  (c)  In 
these  actions  then,  it  is  necessary  to  describe  the 
goods,  by  ispecifying  distinctly  their  kind  or  kinds, 
together  with  their  quantity,  number,  weight  or  meas- 
ure {d);  and  this  is  regularly  all  that  is  required  for 
the  purpose  of  cfertainty,  in  describing  thfem.  But 
number,  quantity,  &c.  alleged  in  the  declaration,  does 
not  regularly  require  strict  proof,  and  need  not  there- 

,  (z)'  Vid.  ante,  ^26,  references  (i.  Ir.)     1  Vent.  114.  317.     1  Ld. 
Kay.  588.    2  Stra.  809.    1  Lev.  301.   2  lb.  176..  Bac.  Abr.  Pleas, 
'&e.  B.  5.  (5.),  ,        • 

{a)  10  Co.  57.  ,  2  Saund.  74.  b.  (n.  1.)  WiUes,  120.  8  Black. 
Com.  152.     2  Salk.  654. 

(J)  2  Saund.,  74.  a.  (n.  1.)     Cro.  Eliz.  865.     5  Co.  34.  b. 
(c)  2  Saund.  74.  a.  (n.  1.)    2  Stra.  809.    Bull.  N.  P.  37.    Esp. 
Dig.  588.    Ld.  Ray.  588,  1219.    12  Mass.  E.  505. 
(i)  5  Co.  34.  b.    Bac.  Abr.  Trespass,  I.  2,  (1). 
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fore  be  truly  stated,  except  when  alleged  in  the  recital 
or  statement  of  a  record,  written  instrument,  or  express 
contract,  (e)  For  except  in  these  cases,  the  statement 
of  a  wrong  number,  &c.  does  not  occasion  a  variance. 
And  in  the  cases  now  ilnder  consideration,  (trover, 
trespass,  &c.),  if  the  plaintiff  proves  the  wrongful 
taking  away,  or  conversion,  of  any  part  of  the  goods 
duly  described  in  the  declaration,  he  is  entitled  to 
recover  pro  tanto. 

Sec,  36.  And  when  the  subject  to  be  described  is 
supposed  to  comprehend  a  multiplicity  of  particulars, 
a  general  description  is  sufficient;  not  only  because 
the  plaintiff  may  probably"  be  incapable  of  describing 
them  specifically ;  but  also  because  a  detailed  descrip- 
tion of  them,  if  practicable,  would  produce  great  and 
va.coia.\&a.iQia.t  prolixity  in  the  pleadings.  Hence,  where 
a  declaration  in  trover  alleged  the  conversion  of  '  a 
library  of  books,'  without  naming  their  number,  titles 
or  quality,  the  description  was  held  sufficiently  cer- 
tain. (/)And  in  an  action  for  the  loss  of  goods,  by 
the  burning  of  the  plaintiff's  house,  the  goods  maybe 
described  by  the  simple  denomination  of  'goods,' 
without  any  designation  of  their  quantity  or  kind  (g) ; 
and  it  seems  that  in  such  a  case,  the  words  '  divers 
goods'  would  be  sufficient.  Post,  ch.  6.  s.  112.  Ante, 
§32. 

Sec.  37.  In  actions  for  injuries  to  property, 
whether  consisting  of  personal  chattels,  or  chattels 

(e)  Lawes'  PI.  48-9.  4  T.  R.  314.  Cro.  Car.  262.  2  Black. 
Rep.  1104.     Doug.  669. 

{/)  3Bulstr.31.  Carth.llO.  2  Burr.  772.  8T.  R.459.  1  Bos. 
&  P.  640.     Bac.  Abr.  Trover,  F.  1.    Sty.  25.    Gilb.  H.  C.  P.  122. 

{g)  1  Keb,  825.  Plowd.  85.  118.  123.  Cro.  Eliz.  837.  1  H. 
Black.  284,     8  Bulstr,  31,    Finch's  Law,  48. 
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annexed  to  the  reality,  (as  growing  crops,  &c,),  the 
value  of  the  property,  or  at  least  some  value  must  be 
alleged,  (h)  This  is  required,  not  strictly  as  matter 
of  description,  to  identify  the  property :  but  because 
it  is  incumbent  on  a  plaintiff  claiming  damages,  to 
show  in  his  declaration  the  amount  of  the  damages 
which,  according  to  his  own  statement  of  the  case,  he 
has  sustained ;  and  to  this  end,  he  is  required  to 
allege  the  value,  or  what  he  claims  to  be  the  value,  of 
the  property  converted,  destroyed  or  otherwise  in- 
jured; and  thus  to  furnish  (according  to  his  own 
showing),  a  prima  facie  rule  of  damages.  But  as  he  is 
not  obliged  to  state  the  true  value  ;  the  rule  requiring 
it  to  be  stated  would  seem  to  be  of  no  great  practi- 
cal use.  fc 

Sec.  38.  In  actions  for /omWe  injuries — as  assault 
and  battery,  false  imprisonment,  and  other  trespasses 
— the  declaration  must  allege  the  wrongful  act  to  have 
been  committed  '  with  force  and  arms,'  and  '  against 
the  peace.'  (i) 

And  by  the  common  law,  the  omission  of  these 
words  was  an  incurable  defect,  (k)  For  every  defen- 
dant, on  conviction,  in  a  civil  action,  of  a  forcible 
wrong  alleged  to  have  been  committed  vi  et  armis,  &c. 
was  obliged  to  pay  a  fine  to  the  king,  for  the  breach  of 
peace  implied  in  the  act;  and  was  subjected  to  the 
judgment  of  capiatur  pro  fine,  under  which  he  was 

{h)  Bac.  Abr.  Trespass,  I.  2.  (1.)  Trover,  F.  1.  2  Lev.  230. 
Oro.  Jac.  147-8.  1  Sid.  39.— Cowi.  Esp.  Dig.  588.  Dub.  Cro. 
Jac.  130. 

(i)  Bae.  Abr.  Tresp.  I.  1.  2  Sa'lk.  636.  640.  1  Saund.  81.  82. 
(n.  1.)  140.  (n.  4.)  F.  N.  B.  196.     Com.  Dig.  Pleader,  3  M.  7. 

(k)  lid. 
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liable  to  be  arrested  and  imprisoned,  until  the  fine 
was  paid.  But  if  the  words  expressive  of  the  force 
were  omitted  in  the  declaration,  the  judgment  of 
capiatur  could  not  be  rendered;  and  consequently, 
payment  of  the  fine  could  not  be  enforced  :  So  that 
if  the  omission  of  the  words  in  question  had  not  been 
held  incurable,  even  by  verdict,  the  crown  would,  by 
such  omission,  have  been  defrauded  of  the  fine ;  and 
the  judgment,  which  the  wrong  required,  would  have 
been  changed  into  another  species  of  judgment,  (a 
miser ecordia),  not  adapted  to  the  action.  (I) 

Sec.  39.  And  though  now,  by  the  statute  5  W.  & 
M.  c.  12,  the  judgment  of  capiatur  pro  fine,  in  civil 
actions,  is  abolished;  yet  as  that  statute  prescribes  a 
substitute  for  the  fine,  in  all  actions  for  forcible  inju- 
ries (viz.  the  payment  of  a  fixed  sum  by  the  plain- 
tiff on  signing  judgment — which  sum  he  recovers 
back  by  the  judgment) :  and  as  it  seems  that  this 
substitute  cannot  be  exacted,  unless  the  wrong  is  laid 
vi  et  armis,'  &c. ;  the  better  authority  appears  to  be, 
that  these  words  are  now  as  necessary  to  give  effect 
to  the  provisions  of  the  statute,  as  they  were,  for  a 
different  reason,  (i.  e.  to  warrant  a  judgment  of  capi' 
atur),  by  the  common  law.  {m) 

Sec.  40.  According  to  some  opinions,  however, 
the  words  '  vi  et  armis,"  though  confessedly  necessary 
in  all  cases  of  trespass,  were  even  by  the  common  law, 
(before  the  statute  4  Ann.  c.  16),  only  matter  of 
foim.  (n)     But  the  better  opinion  appears  to  be,  that 

(I)  3  Black.  Com.  398.  App.  12.    Hob.  180.    Vide  post.  H  81.  82. 
(ot)  Bac.  Abr.   Tresp.  I.  1.     1  Saund.  82.  (n.  1.)      Com  Dig 
Pleader,  3.  M.  7.  Cont.    2  Ld.  Bay.  985. 
{n)  Cro.  Jae.  130.     2  Salk.  636.  640.     Garth.  66. 
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they  were  necessary  in  substance,  (o)  Now  however 
the  omission  of  those  words*,  and  also  of  the  word? 
'  contra  pacem,'  may  after  verdict,  be  supplied  by 
amendment,  under  the  statute  16  &  17  Car.  2,  c.  8,  §  1 
And  by  statute  4  &  5  Ann.  c.  16,  the  omission  of  the 
words  vi  et  amis  and  contra  pacem,  is  expressly  aided, 
except  on  special  demurrer,  (p) 

Sec.  41.  In  declaring  upon  a  contract  or  convey- 
ance of  any  kind,  to  the  validity  of  which  a  deed  is, 
by  common  law,  necsssary,  (as  a  grant,  covenant,  &c.), 
the  plaintiff  must  count  upon  the  deed ;  i.  e.  he  must 
allege  the  contract,  &c.  to  be  by  deed,  or  under  seal: 
Otherwise  the  declaration  will  be  insufficient,  (q) 
This  is  necessary,  on  the  general  principle  heretofore 
stated,  that  the  declaration  jnust  allege  all  that  is 
essential  to  a  right  of  action-  For,  as  the  contract, 
&c.  in  the  case  now  supposed,  cannot  take  effect  in 
law,  except  by  deed ;  a  declaration,  not  alleging  it  to 
be  by  deed,  will  show  no  right  of  action. 

Sec.  42.  In  all  cases  falling  within  this  last  rule, 
it  must  appear  in  the  declaration,  in  some  form,  that 
the  contract,  &c.  is  under  seal,  (r)  But  certain  terms 
of  technical  import — such  as  '  indenture,'  '  deed,'  or 
'  writing  obligatory ' — supersede  the  necessity  of  an 
express  averment  that  the  contract,  &c .  is  under  seal  (s) : 
Because  each  of  these  words,  ex  vi  termini,  imports  a 

(o)  Bac.  Abr.  Tresp.  I.  1.     1  Saund.  82.  (n.  1.) 

(p)  Bac.  Abr.  Amendment,  &c.  B.     lb.  Tresp.  I.  1. 

(q)  2  Wils.  376.  6  Co.  38.  43.  b.  2  Salk.  519.  Ore.  Eliz.  571. 
2  Stra.  814.  Esp.  Dig.  298.  1  Saund.  276.  (n.  1)  1  N.  Rep. 
104.     1  M.  &  S.  573. 

(r)  lid. 

(s)  1  Saund.  291.  (n.  1.)  320.  (n.  8.)  4  Leon.  175.  Cro.  Eliz- 
737.    Cro.  Jac.  420.     1  Stra.  512.     6  Mod.  306.     1  Vent.  70, 
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Contracts,  required  by  statute,  to  be  written,  &c. 

sealed  instrument.  It  is  therefore  a  sufficient  com- 
pliance with  the  rule,  to  aver  that  the  defendant,  by 
his  '  certain  deed,'  or  '  certain  writing  obligatory,' 
covenanted,  granted,  &c.  But  describing  the  instru- 
ment merely  as  a  '  certain  writing '  is  not  sufficient ; 
as  such  a  description  does  not  legally  designate  a 
deed  (t) :  No  other  than  a  sealed  instrument  being  a 
deed. 

Sec.  43.  But  where  an  action  is  founded  upon  a 
contract  or  conveyance,  which  at  common  law  is 
valid,  without  deed  or  writing,  but  which  the  statute- 
law  requires  to  be  vxritten,  (as  on  any  of  the  contracts 
embraced  by  the  statute  oi  frauds  and  perjuries),  the 
declaration  need  not  count  upon,  or  take  notice  of  the 
writing,  (u) — Thus  if  an  action  is  brought  on  a  pro- 
mise by  one  person  to  pay  the  debt  of  another — or 
upon  a  promise  by  an  executor  or  administrator,  to 
pay  a  debt  due  from  his  testator  or  intestate ;  .the 
declaration  need  not  aver  that  the  promise,  or  any 
note  or  memorandum  of  it,  is  in  writing,  even  if  such 
be  the  fact,  {v)  For  the  statute  of  frauds,  (which  in 
each  of  these  cases  requires  the  promise  to  be  written), 
though  it  introduces  a  new  rule  of  evidence,  does  not 
alter  or  affect  the  manner  of  pleading  (w) :  And  as 
the  promises  were,  before  the  statute,  valid  without 

(i)  Cro.  Eliz.  571.  1  Saund.  291.  (n.  1.)  3  Lev.  234.  2  Ld. 
Eay.  1537-8.     Com.  Dig.  Pleader,  2  W.  9.  14. 

(m)  Bull.  N.  P.  279.  2  Salk.  519.  1  Saund.  9.  a.  (n.  1.)  276. 
(n.  1.)  11  Price,  504.  3  Burr.  1890.  2  Show.  88.  12  Mod.  540, 
Bac.  Abr.  Statute,  L.  3.  Agreement,  C.  1  Caines'  B.  45.  4  Johns. 
B.  237.     4  Greenleaf,  1. 

(y)  lid. 

{w)  I  Saund.  9.  a.  (n.  1.)  211.  (n.  2.)  276.  (n.  1.) .  3  T.  R.  156. 
2  Salk.  519. 

12 
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Confessed,  by  demurrer,  to  be  in  writing. 


writing,  and,  might  therefore  have  been  well  declared 
upon  at  common  law,  without  counting  upon  any 
writing;  the  same  mode  of  declaring  upon  them  is 
still  good.  It  is  sufficient  in  these  cases,  therefore,  to 
show  the  writing  in  evidence.  It  may  be  added,  that 
in  this  class  of  cases,  the  writing  required  by  the 
statute  is  not  regarded  as  an  instrument  creating  the 
right  asserted  in  the  declaration ;  but  as  mere  evidence 
of  a  parol  contract,  {x)  This  rule  extends  to  declara- 
tions upon  all  the  several  kinds  of  promises  and  agree- 
ments contemplated  by  the  above  statute,  {y) 

Sec.  44.  On  the  same  principle,  a  lease  or  an 
assignment  of  a  lease,  or  a  conveyance  with  livery  of 
seisin,  in  fee,  in  tail,  or  for  life,  may  be  pleaded  with- 
out the  allegation  of  any  deed  or  writing,  even  if  the 
conveyance,  &c.,  were  actually  made  by  deed,  &c.  {z)  : 
Because  by  the  common  law,  no  writing  of  any  kind 
is  necessary  to  such  conveyance,  &c.  (3);  and  conse- 
quently no  writing  need  be  alleged,  in  pleading  it. 

Sec.  45.  And  if,  to  a  declaration  upon  any  pro- 
mise or  agreement  within  the  statute  of  frauds,  the 
defendant  demurs;  he  by  demurring  confesses  the 
promise,  as  being  in  writing, — however  the  fact  may 

{x)  7  T.  E,  350-1.  n.    Cowp.  289. 

(y)  lid. 

(z)  Co.  Litt,  121.  b.  9.  a.  (n.  1.)     1  Saund.  276.  (n.  1.) 

(3)  If,  however,  the  action  is  founded  immediately  upon  any 
stipulation  in  the  deed,  (as  upon  a  covenant  in  it,)  the  deed  must 
he  pleaded,  by  the  rule  of  the  common  law.  For  the  deed  itself 
necessarily  enters  into  the  description  of  any  covenant,  &c.  con- 
tained in  it. ,  (1  Saund.  276.  n.  1.  Cro.  Eliz.  571.  1  Lev.  88.) 
Besides,  a  covenant  cannot  exist,  except  by  deed. 
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How  to  be  pleaded  in  bar. 

be.  (a)  For  as  the  demurrer,  by  confessing  the 
promise,  precludes  all  proof  of  it — so  that  the  plaintifl 
cannot  exhibit  a  written  agreement  in  evidence,  if  he 
has  one ;  the  law  must  intend  that  the  promise,  thus 
confessed,  is  one  which  the  plaintiff  has  the  means  of 
proving  by  legal  evidence — i.  e.  that  it  is  in  writing. 
If  it  were  otherwise,  the  plaintiff,  though  possessed  of 
written  evidence  of  the  promise,  would  lose  the  whole 
benefit  of  it  by  the  defendant's  demurring. 

Sec.  46.  But  if  any  agreement  within  the  statute 
of  frauds  is  pleaded  in  bar  of  an  action ;  the  plea,  it  is 
held,  must  show  that  the  agreement,  or  some  note  or 
memorandum  of  it,  is  in  writing,  (b) — Thus  if  in 
assumpsit,  by  A.  against  B.,  the  defendant  pleads 
that  the  plaintiff  has  accepted,  in  satisfaction  of  his 
demand,  an  agreement  by  C.  to  pay  the  debt;  the 
plea  must  show  that  C's  agreement  is  in  writing.  For 
the  plea  confesses  a  cause  of  action,  or  legal  claim, 
once  existing  in  favor  of  the  plaintiff;  and  this  can- 
not be  barred  or  deslroyed,  it  is  said,  by  any  substi- 
tuted claim,  which  ^J  not  itself  shown  to  be  such  as 
will  support  an  action. 

Sec.  47.  When  a  contractor  conveyance,  wwA;raowjra 
to  the  common  law,  but  authorized  by  statute  and  by 
the  statute  required  to  be  in  writing,  is  to  be  stated 
in  any  stage  of  the  pleadings,  it  must  be  alleged  to  be 
in  writing,  (c) 

(«)  Cowp.  289.     7  T.  R.  350-1.  n. 

(b)  T.  Ray.  450.  T.  Jon.  158.  Bull.  N.  P.  279.  1  Saund.  276. 
a.  (n.  2.)  2  "Wils.  49.  Roberts  on  St.  of  Frauds,  203.  note  '  Vide, 
2  Salk.  519,  Evans'  note.      Lawes'  PI.  in  Assump.  90. 

(c)  Plowd.  376.  12  Mod.  540.  2  Salk.  519,  BacAbr.  Statute. 
L.  3.     1  Saund.  276.  a.  (n.  2) 
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Devises,  how  to  be  pleade'd. 


Thus  were  a  party  declares  upon,  or  otherwise 
pleads  a  devise  of  real  property,  he  must  aver  that  the 
devise  was  made  in  writing.  This  is  necessary^  upon 
the  same  general  principle  before  mentioned,  that  the 
pleader  must  allege  all  that  is  essential  in  law  to  the  right 
which  he  asserts  in  pleading.  Ante,  §  41 .  For  a  devise 
of  realty,  being  unknown  to  the  common  law ;  no  form  of 
pleading  it  cduld,  by  the  ancient  common  law,  be 
prescribed.  And  as  the  statute  of  Wills,  (32  Hen.  8. 
c.  1),  which  first  authorized  such  devises,  required 
them  to  be  in  writing ;  no  right,  under  a  devise  not  in 
writing,  could  ever  have  existed  in  the  law :  And 
therefore  no  devise  could  ever  have  been  well  pleaded, 
without  an  averment  that  it  was  in  writing :  Since  all 
that  is  necessary  to  its  validity,  or  legal  existence, 
could  not  otherwise  have  appeared  from  the  pleading. 

Sec.  48.  And  the  same  reasons,  which  require  a 
devise  to  be  pleaded  as  being  in  writing,  render  it 
equally  necessary  to  allege  an  observance  of  all  the 
other  requisites,  prescribed  by  statute  as  esssential  to 
its  validity:  These  requisites  being  expressly  made 
as  indispensable  to  the  validity  of  such  instruments, 
as  writing  itself.  And  hence,  he  who  now  pleads  a 
devise,  must  aver  not  only  that  it  is  in  writing,  as 
provided  by  the  statute  of  Wills  (32  Hen.  8) ;  but 
also  that  it  is  signed  and  attested,  according  to  the  pro- 
visions of  the  statute  of  frauds  (29  Car.  2,  c.  3,  §  5.) 
For  this  latter  enactment,  relating  to  the  same  subject- 
matter  as  that  of  the  statute  of  Wills,  and  being  in  effect 
only,  supplementary  to  it,  is  to  be  taken  notice  of  in 
pleading,  as  if  it  formed  a  part  of  the  elder  statute,  (cc) 

(cc)  Bac.  Abr.  Statute,  L.  3.  Syst.  PI.  439.  2  Chitt.  PI.  231. 
Vid.  6  Taunt.  628. 
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Declaration  good  in  part,  and  in  part  ill. 

Sec.  49.  A .  declaration,  though  consisting  of  a 
single  count,  may  be  good  as  to  part  of  what  the 
plaintiff  demands,  and  ill  for  the  residue :  In  which 
case,  if  the  whole  be  demurred  to,  the  plaintiff  may 
have  judgment  for  the  part  which  is  good,  {d)  (4) 
Thus,  if  in  covenant  broken,  the  declaration  assigns 
two  breaches,  one  of  which  is  well  assigned,  and  the 
other  ill — or  if  in  trover  for  two  chattels,  one  of  them 
is  sufficiently  described,  and  the  other  not  so;  the 
plaintiff  may,  in  either  case,  have  judgment  for  that 
which  is  well  pleaded,  (e)  For  in  these,  and  all  sim- 
ilar cases,  that  part  of  the  declaration,  which  is  suffi- 
cient, shows  of  itself  a  complete  right  of  action,  which 
cannot,  be  destroyed  by  the  part  which  is  worthless. 

Sec.  50.  A  declaration  may  be  general  or  special.  (/) 
Thus  in  debt  on  bond,  a  declaration,  counting  on  the 
penal  part  only,  is  general :  But  if  it  sets  out  both  the 
penalty  and  the  condition,  and  assigns  the  breach, 
it  is  special.  In  assumpsit  also,  if  the  declaration 
states  only  a  general  legal  liability  and  a  general  pro- 
mise to  pay,  in  the  form  of  a  common  count ;  it  is 
general :  If  it,  alleg,es  a  special  express  agreement,  and 

(d)  Bac.  Ahr.  Pleas,  &c.  B.  6.  1  Saund.  286.  (n.  9.)  2  lb.  380. 
(n.  14.)  Cro.  Jac.  557.  Com.  Dig.  Pleader,  C.  32.  Lawes'  PI. 
59,  60.     1  Salk.  218.     11  East.  565.    3  Gaines'  E.  89. 

(e)  lid.     6  Johns.  K.  65. 

(/)  Bac.  Abr.  Pleas,  &c.  B.  1.    Doct.  PI.  84. 


(4)  It  is  assumed  in  this  rule,  that  the  demand  in  the  declaration 
is  divisible  into  two  or  more  distinct  claims,  of  which  one  alone 
constitutes  a  right  of  action-r-as  in  the  examples  which  follow  in  the 
text.  For  if  a  deelaratioA  founded  on  one  indivisible  demand,  (as 
on  a  single  promise,  or  a  single  breach  of  covenant,  or  the  conver- 
sion of  ;a  single  chattel),  is  ill  in  part,  it  is  necessarily  so  in  toto. . 
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Declaration  must  pursue  the  writ. 


a  specific  consideration,  according  to  the  usual  forms 
of  declaiming  upon  express  promises,  it  is  special. — . 
And  a  declaration  may  contain  both  special  and  gen- 
eral counts. 

Sec.  51.  The  declaration  must  agree  with,  ox  pur- 
sue, the  complaint  made  in  the  writ,  (g)  For  the 
writ  is  the  foundation  of  all  the  subsequent  proceed- 
ings, and  indeed  confers  upon  the  court  all  its  authority 
to  proceed,  in  each  particular  action.  Besides,  the 
declaration  is,  or  ought  to  be,  merely  an  enlarged 
exposition  of  the  writ ;  and  must  of  course  follow  up 
the  same  complaint,  as  is  contained  in  the  writ.  If, 
therefore,  the  declaration  varies  from  the  writ — as  if 
the  writ  sounds  in  tort,  and  the  declaration  in  contract, 
or  e  converse — the  latter  is  an  abandonment  of  the 
complaint  in  the  writ:  And  the  court  has,  strictly, 
no  authority  to  proceed  in  the  suit.  In  such  a  case, 
the  declaration  itself  is  said  to  '  abate  the  writ.'  (A)  (viii) 

(g)  Bac.  Abr.  Pleas,  &c.  B.  4.     Doct.  PI.  84.     Hob.  180. 
(A)  Bac.  Abr.  Pleas,  &c.  B.  4.     Abatement,  I. 

(viii)  Under  the  N.  T.  Code,  where  the  summons  was  for  so  much 
money ;  — (i.  e.  it  said  that,  in  default  of  an  answer,  the  plaintiff 
would  take  judgment  for  $1,000) ;  and  the  defendant  appeared  to  the 
summons,  by  attorney;  and  a  complaint  for  assault  ajid  battery 
was  served  on  the  attorney,  claiming  $1,000  damages :  It  was,  on 
motion,  ordered  that  the  complaint  be  struck  out ; — the  summons 
being  on  contract  (Code  §  129  division  1,) — and  the  complaint  in 
tort  (Code  §  129,  division  2.)  See  12  How.  Pr.  Kep.  208.  14  lb. 
360.  395.     15  lb.  564. 

Under  this  section,  where  there  is  a  covenant  to  do  a  specific  act ; 
(as  to  till  a  farm  in  a  proper  manner ;)  and  a  suit  is  brought  for 
breach  of  the  covenant ; — the  form  of  summons  required  is  one  '/or 
relief  &c  ;  it  being  for  unliquidated  damages,  although  upon  con- 
tract.  (19  How.  Pr.  Bep.  164 :) — So  that  such  a  cause  of  action 
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Joinder  of  parties. 

Of  the  Joinder  of  Parties  in  one  Declaration. 

Sec.  52.  Under  this  head,  it  may  be  premised, 
that  the  remedy  or  redress,  which  the  law  affords  in 
any  given  case,  for  the  violation  or  deprivation  of  a 
legal  right,  belongs  exclusively  to  him  or  them,  whose 
right  has  been  violated,  or  is  withheld. 

If  then,  the  right  of  action  is  in  one  person  only, 
another  may  not  be  joined  with  him,  as  plaintiff  in 
the  action,  {i)  For  he  whose  sole  right  is  violated, 
cannot  by  joining  another  person  in  his  complaint, 
make  the  defendant  liable  to  a  stranger.  This  rule 
extends  both  to  actions  ex  contractu,  and  ex  delicto. 
(Vid.  note  (5.)     Post.  §  56.) 

Sec.  53.  When  the  several  rights  of  two  or  more 
persons  are  violated,  even  by  one  and  the  same  act  or 
wrong, — (as  if  the  same  slanderous  words  are  spoken, 
by  one  and  the  same  person,  at  the  same  time  and 
place,  and  in  the  same  sentence,  of  A.  and  B. ;  or  if 
the  persons  of  A.  and  B.  are  both  injured,  or  their 
several  interests  violated,  by  one  and  the  same  tor- 
tious act) — they  cannot  regularly,  in  either  case,  join 
in  an  action  for  the  injuries  thus  occasioned,  {k)  For 
there  is  no  joint  right  violated,  (ix) 

{i)  Com.  Dig.  Abatement,  B.  15.  Godb.  440.  Hob.  72.  Cro. 
Car.  300,  408,  575. 

(k)  Bac.  Abr.  Pleas,  &c.  B.  2.  Qouldsb.  76.  Keilw.  55.  a. 
Ow.  106.  Cro.  Car.  512.  Bac.  Abr.  Slander,  S.  1.  Yelv.  129. 
Co.  Litt.  145.  b.     2  Saund.  117.  (e.  2.) 

could  not  be  joined  with  one  for  rent,  due  on  the  same  lease  which 
contained  the  covenant ;  as  the  latter,  (the  rent,)  would  require  a 
different  summons, — one  for  a  specific  sum  of  money. — In  all  cases, 
the  summons  governs  the  complaint,  and  gives  to  the  action  its 
character.     15  How.  Pr.  Eep.  564.    Ante,  chap.  II  note  i. 

(ix)  The  N.  Y.  Code  (see  §§  117. 122.)  has  made  a  decided  diiTer- 
ence,  in  the  right  to  join  persons  as  plaintiffs.    Different  parties, 
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1.  Joinder  of  plaintiffs. 


On  this  principle,  tenants  in  common  cannot  join,  in 
a,  real  action,  or  in  ejectment,  to  recover  the  lands 
which  they  hold  in  common  Q):  Their  interests 
being  not  yowf,  but  several.   (Vide  note  (5,)  post.  §  66.) 

Sec.  54.  If  however  slanderous  words  are  spoken 
or  written  of  two  partners  in  trade,  as'  such — -i.  e.  if 
the  slander  or  libel  affect  their  joint  interest  as  traders, 
and  occasion  special  damage;  they  may  join  in  an 
action  for  the  injury.  For  the  interest,  and  the  injury 
sustained,  are  joint.  And ,  there  appears  to  be  no 
reason  why  the  same  rule  should  not  hold,  if  the 
words  were  in  themselves  actionable,  and  no  special 
damage  alleged.  For  the  damage,  implied  or  presumed 
in  the  latter  case,  would  be  joint,  in  every  sense  in 
which  special  damage  can  be  so.  {m) 

Sec.  55.  Where  a  cause  of  action  accrues  in  right 
of  a  feme  covert,  if  the  right  is  such  as  would,  on  the 
husband's  death,  (he  dying  first),  survive  to  her ;  they 
must  both,  regularly,  join   as   co-plaintiff's  in  the 

(Z)  2  Black.  Com.  194.  Co.  Litt.  197.  2  Wils.  232.  2  H. 
Black  387.   2  Black.  Rep.  1077.    Bac.  Abr.  Joint  Tenants,  &c.  K. 

{m)  8  Bos.  &  P.  150.  3  Bing.  452.  2  East.  426.  2  Saund. 
117.  a.  (n.  2.)  2  Selw.  N.  P.  1162.  Telv.  129,  note  hy  Metcalf. 
Yid.  etiam.  17  Mass.  R.  182;  and  Collins  y.  Barrett,  mentioned 
by  Best,  C.  J.  in  8  Bing.  456. 

owning  separate  tenements  affected  by  a  nuisance,  may  join  as 
plaintiffs,  in  an  action  to  restrain  by  injunction  the  continuance  of 
the  nuisance.  8  Sandf.  126.  So,  no  doubt,  tenants  in  common 
may  join  in  ejectment.  And,  (by  §  122  of  the  Code,)  the  court  may 
order  in,  as  parties,  all  persons  '  necessary  to  a  complete  determi- 
nation of  the  controversy.' — (See  7  How.  Pr.  Rep.  79.  9  lb.  508. 
8  lb.  398.  5  lb.  99.  24  Barb.  366.  2  Duer  668.  3  lb.  121.)— 
'  Having  an  interest  in  the  subject  of  the  action,'  is  a  reason  for 
being  joined  as  a  party. 
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1.  Joinder  of  plaintiffs. 

action,  (n)  For  slie  cannot  sue  alone,  by  reason  of 
the  legal  disability  of  femes  covert  thus  to  sue  ;  and 
if  the  husband  alone  could  ]p.aintain  the  action,  he 
might,  in  certain  eve»ts,  deprive  her  of  her  sole  right 
of  recovery  after  his  own  death,  (x) 

Sec.  56.  If  the  right  of  action  is  in  two  or  more 
persons  jointly,  they  all  may  and  ought  to  join,  as 
plaintiffs  in  the  action,  whether  it  be  ex  contractu  or 
ex  delicto,  (o)  For  on  the  general  principle,  first  pre- 
mised {Ante',  §  52),  one  person  ought  not  to  be  allowed 
to  sue  alone,  for  the  whole  of  that,  of  which  he  is 
entitled  to  only  a  part ;  and  on  the  other  hand,  the 
defendant  ought  not  to  be  subjected  more  than  once, 
for  one  and  the  same  cause  or  thing.  On  this  princi- 
ple, jaint  creditors,  whether  by  record,  specialty,  or 
simple  contract,  must  all  join  in  an  action  to  recover 
the  debt,  (p)  So  also,  in  gener,a,l,  joint  tenants  and  co- 
parceners must,  respectively,  join  in  actions  to  recover 

(m)  1  Koll.  Ab.  347.  2  "Wils.  424.  3  T.  R.  631.  1  Bulstr.  21. 
Lane,  53-4.     1  Fonbl.  Bq.  309.  Bac.  Abr.  Baron  Sf-  Feme,  K. 

(o)  Com.  Dig.  Abatement,  E.  8.  Pleader,  2  V,  2.  1  Saund. 
153,  291,  f.  (n.  4.)  Bac.  Abr.  Pleas,  &c.  B.  2.  Co.  Litt.  164.  a. 
5  Co.  18.  b.     2  Stra.  820,  1146. 

(p)  5  Co.  18.  b.  Yelv.  177.  1  Saund.  155,  291.  f.  (n.  4.)  1 
Sid.  2E8.     1  Vent.  34.     3  T.  R.  782. 


(x)  By  the  N.  Y.  Code,  (§  114)  a  married  woman  can,  at  law, 
sue  alone,  or  be''  joined  with  her  husband,  on  the  principles  which 
equity  held,  before  the  Code.  8  How.  Pr.  Rep.  389.  9  Ibi  466.— 
When  the  actidn  concerns  her  separate  property,  she  may  sue  alone : 
And  so,  in  an  action  for  divorce,  she  alone  is  named  as  the  party 
against  her  husband.  (See  cases,— 8  How.  Pr.  Rep.  456.  12  Barb- 
9.     3  E.  D.  Smith  310.    2  Duer  633.    5  lb.  476.) 

The  law  0/I86O,  (o«  this  subject),  is  not  here  considered.. 
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the  estate,  which  they  respectively  hold  together  (5) ; 
and  in  all  actions  for  injuries  to  their  joint  property,  (q) 

Sec.  57.  And  although  tenants  in  common  cannot 
join,  in  real  actions,  or  in  ejectment — because  their 
interest  is  several;  yet  in  personal  actions,  in  which 
damages  only  are  recoverable — as  in  trespass  quare 
clausum  fregit,  in  case  for  a,  nuisance  to  their  land,  and 
in  all  actions  for  injuries  to  personal  chattels — they 
must  all  join,  (r)  For  in  such  cases,  as  the  damages 
are  entire,  and  will  survive  entire,  to  the  surviving 
tenant ;  they  are  in  effect  joint,  and  so,  consequently, 
is  the  right  of  action. 

Sec.  58.  It  has  already  been  stated,  that  where 
the  right  of  action  is  in  two  or  more,  jointly — as  joint 
obligees,  covenantees,  &c.  the  action  must  be  brought 
by  all  of  them.  So  also,  where  one  covenants  with, 
or  otherwise  binds  himself  to,  two  or  more  persons, 
jointly  and  severally,  if  it  appear  from  the  contract, 
that  their  interest  is  joint ;  they  must  all,  if  living, 

(q)  Bao.  Abr.  Joint  Tenants,  &o.  K.     Co.  Litt.  180.  b. 
(r)  Litt.  §  315.     Cro.  Jac.  231.     Co.  Litt.  198.  a.     Yelv.  162. 
Com.  Dig.  Abatement,  E.  10.     Bac  Abr.  Joint-tenants,  &e.  K. 

(5)  It  appears  to  have  been  long  considered  as  an  established  rule 
of  the  common  law,  that  joint-tenants  and  coparceners  must,  respec- 
tively, all  join  in  actions  relating  to  their  respective  estates.  But 
in  some  recent  cases,  it  has  been  held,  that  in  ejectment  they  may 
either  join  or  sue  severally,  at  their  election.  (12  East.  39.  57. 
6  lb.  173.  11  lb.  288.  2  Caines'  R.  169) :  Inasmuch  as  a  several 
demise,  by  one  of  the  tenants,  to  the  plaintiff  in  the  action,  is  a 
severance  of  the  joint  tenancy  or  coparcenary.  In  the  state  of  Con- 
necticut, joint-tenants,  coparceners,  and  tenants  in  common,  have 
immemorially  joined,  or  severed,  at  their  election,  both  in  ejectment, 
and  disseisin.     (1  Eoot,  246.     4  Day,  298.  303.) 
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join  in  the  action,  (s)  Thus  if  A.  conveys  land  to  B. 
and  C.  jointly,  and  covenants  with  both,  and  each  of 
them,  (thus  making  the  covenant  joint  and  several), 
that  he  is  well  seised,  &c. ;  B.  and  C  must  join  in  an 
action  on  the  covenant,  {t)  For  when  the  interest  of 
the  covenantees  is  joint,  the  right  of  recovery  is  so : 
And  the  defendant  ought  not  to  be  subjected  to  two 
suits,  for  one  and  the  same  entire  cause  or  thing. 
,  Sec.  59.  But  upon  such  a  covenant,  (or,  as  it 
&eems,  even  on  one  that  is  joint  only),  if  it  appears 
from  the  deed,  that  the  interest  of  the  covenantees  is 
several;  they  may  sue  in  separate  actions,  (w)  For 
the  interest  of  the  covenantees  being  several;  the 
right  to  be  asserted  by  action,  is  consequently  several. 

If  then  A.,  by  one  and  the  same  deed,  leases  Black- 
acre  to  B.  and  White-acre  to  C.  and  covenants  as  to 
the  whole,  with  both  and  each  of  them;  B.  and  C. 
may  each  maintain  a  several  action  on  the  covenant. 
And  the  rule,  it  seems,  would  be  the  same,  if  the 
covenant  had  been  with  both  the  covenantees  only, 
and  not  with  each  of  them,  {v) 

Sec.  60.  Where  one  is  bound  by  contract,  to  two 
persons,  (as  B.  &  C),  severally,  and  only  severally, 
(their  interest  being  also  several),  they  not  only  may, 
but  it  seems  must,  sue  upon  it  separately,  {w)  For  the 
case  is,  in  effect,  that  of  two  distinct  contracts,  though 

(s)  5  Co.  18.  b.  19.  a.  1  East.  497.  1  Saund.  153.  &  n.  1.  Bac. 
Abr.  Obligation,  D.  3. 

{t)  lid. 

{u)  5  Co.  18.  19.  Bull,  N.  P.  157-8.  2  Mod.  82.  1  Saund. 
154.  (n.  1.)    2  lb.  116.  a.  b.  (n.  2.)     1  Bast.  497.    Yelv.  177. 

{v)  5  Co.  18.    1  Saund,  154.  (n.  1.)    Yelv.  177.     Metcalf's  ed. 

n.l. 

(w)  Cro.  Eliz.  729.    Mo.  667.    Yelv.  25, 
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contained  in  one  instrument.  And  in  such  a  case, 
B.  &  C.  may,  each  in  his  own  sole  action,  declare  upon 
the  obligation  as  one  made  to  himself  alone  without 
naming  the  other :  This  form  of  declaring  being 
according  to  the  legal  effect  of  the  contract,  {x)  Ante, 
ch.  3.  \  174,  180. 

Sec.  61.  On  the  death  of  one  of  two  or  vhovq  joint 
obligees;  promisees,  &c.  the  action  must  be  brought 
by  the  survivor,  or,  (if  there  be  more  than  one)  by 
all  the  survivors,  {y)  For  by  the  common  Jaw,  rights 
of  action,  vested  jointly  in  several  persons,  survive 
entire,  on  the  death  of  any  of  them,  to  the  survivors, 
and  ultimately  to  the  last  survivor  {z) :  But  while 
there  are  several  survivors,  the  right  of  action,  as 
between  themselves,  continues  joint. 

If  therefore,  one  of  two  joint  obligees  in  a  bond 
dies,  his  executor  or  administrator  can  neither  join 
in  an  action  upon  it,  trith  the  survivor,  nor  sue  alone, 
at  law,  for  the  part  which  belonged  to  his  testator  or 
intestate,  (a)  For  the  remedy,  at  law,  survives  entire 
to  the  surviving  obligee ;  who  however  receives  the 
share  of  the  deceased  obligee  in  the  avails  of  the  suit, 
as  trustee  to  the  personal  representatives  of  the  latter, 
and  must  therefore  account  for  it  with  them,  (b) 

Sec.  62.  But  when  the  contract  is  with  two  or 
more  severally,  and  their  interest  is  several,  no  right 
of  survivorship  accrues  between  them.     In  this  case 

{x)   lid. 

(y)  1  Saund.  291.  f.  (n.  4.)  2  Salk.  444.  Garth.  170.  Comb. 
474.    1  Bos.  &  P.  445.     1  East.  4&7. 

(z)  lid. 

(a)  1  East.  497.     1  Bos.  &  P:  445. 

lb)  1  Ves.  242.  252.  1  Ld.  Ray.  340.  Toller  on  Ex'rs.  155. 
163.  444-5. 
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therefore,  each,  on  his  own  death,  transmits  his  sev- 
eral interest,  and  right  of  action,  to  his  own  repre- 
sentatives (c) :  The  case  being,  in  effect,  the  same 
as  if  a  separate  contract  had  been  made  with  each  of 
the  original  parties,  for  his  part  of  the  debt  or  demand. 

Sec.  63.  Where  there  are  two  or  more  executors, 
named  in  a  will,  they  must  all,  if  living,  join  as 
plaintiffs,  or  at  least  be  named  as  such,  in  personal 
actions  brought  in  right  of  the  testator,  {d)  For  their 
rights  and  interests,  as  executors,  are  in  so  strict  a 
sense  joint,  that  they  are  all  considered  in  law  as  con- 
stituting but  one  officer  or  representative,  (e)  And 
where  one  of  several  co-executors,  when  named  as 
co-plaintiff,  refuses  to  join  in  pursuing  the  action,  he 
may  be  summoned  and  severed,!,  e.  separated irom.  the 
suit — after  which,  the  others  may  proceed  in  the 
action  without  him  (/) :  Since  the  judgment  of  sev- 
erance makes  him  a  stranger  to  the  right  of  action,  (xi) 

Sec.  64.  On  the  death  of  one  of  several  co-execu- 
tors, the  executor  of  the  deceased  executor  cannot 

(c)  Cro.  Eliz.  729.     2  Burr.  1197.     1  Saund.  154.  (n.  1.) 

(d)  Off.  Ex.  42.  9  Co.  37.  Toller  on  Ex.  41.  45.  446.  1  Saund. 
291.  g.     Com.  Dig.  Abatement,  E.  13. 

(e)  Off.  Ex.  259.  Godolph.  134.  Toller  on  Ex.  243.  359.  3 
T.  E.  558.     Com.  Dig.  Administration,  Q. 

(/)  Cro.  Car.  420.    Toller  on  Ex.  446.    Carth.  61.   Dyer,  319  b. 

(xi)  In  N.  Y.  this  section  must  be  restricted  to  such  executors  as 
have  qualified.  By  statute  (3  Kev.  St.  5th  Ed.  p.  155-6.  ^^  8.  9. 
15.)  executors  may  rewowwce  ; — and  may  be  summoned  to  appear 
and  qualify,  and  upon  failing  to  do  so,  may  be  deemed  to  have 
renounced.  And  where,  on  the  probate  of  a  will,  letters  testamen- 
tary are  issued;  every  person  named  as  executor  in  the  will,  but  not 
in  the  letters,  shall  be  deemed  superseded  thereby  ;  and  shall  have 
no  power,  or  authority  whatever,  as  such  executor,  until  he  shall 
appear  and  qualify. 
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join  in  actions,  with  the  surviving  original  executors, 
nor  sue  at  law,  at  all,  in  right  of  the  first  testator,  (g) 
For  rights  of  action  survive  entire,  between  co-execu- 
tors, as  between  original  parties  having  joint  rights 
of  action. 

Sec.  65.  Co-administrators  also  must  all,  if  living, 
join  in  actions,  like  co-executors  (h) ;  and  for  the 
same  reason,  viz.  that  their  right  to  sue  is  joint.  And 
on  the  death  of  one  of  them,  the  right  survives  to  the 
others,  as  in  the  case  of  executors,  (i) 

Sec.  66.  In  regard  to  the  joinder  of  defendants,  it 
is  a  general  principle,  that  where  a  legal  right  has 
been  violated,  or  is  withheld,  by  the  joint  act  or  joint 
default  of  two  or  more  persons,  they  may  all  be  joined 
as  defendants  in  one  action,  whether  it  be  ex  contractu 
or  ex  delicto.  And  if  the  action  be  ex  contractu,  they 
must  all,  if  living,  be  thus  joined ;  although  in  actions 
ex  delicto,  they  may  generally  be  joined  or  not,  at  the 
option  of  the  party  injured.  The  reason  of  the  dis- 
tinction is,  that  in  contracts,  if  the  obligation  or  duty 
be  joint  only ;  the  non-performance  or  default,  and 
consequently  the  liability,  must  be  so  :  Whereas  if  a 
tort  is  committed  by  several ;  the  wrong,  and  the 
liability,  may  be  treated  as  joint  or  several,  at  the 
election  of  the  aggrieved  party.  For  the  act  of  each 
of  the  wrong-doers  is  deemed  the  act  of  all ;  and  on 
the  other  hand,  the  acts  of  all  are,  in  law,  the  acts  of 
each. 

(g)  Bac.  Abr.  Executors,  &c.  Gr.  1  Ves.  10.  3  Atk.  509.  Tol- 
ler on  Ex's.  363. 

(k)  Com.  Dig.  Abatement,  E.  14.  lb.  Pleader,  2  D.  10.  Toller 
on  Ex's.  448. 

(?)  Bac.  Abr.  Executors,  &c.  G-.     2  Vern.  514.     Lovelass,  21. 
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Sec.  67.  If  therefore  two  or  more  persons  bind 
themselves,  by  a  joint  contract  of  any  kind ;  they 
must  all,  if  living,  be  joined  as  defendants,  in  an 
action  for  the  breach  of  it.  (k)  And  the  rule  was  for- 
merly held  to  be  the  same,  in  actions  ex  quasi  con- 
tractu— as  in  actions  against  carriers,  or  other  bailees, 
for  negligence  or  breach  of  trust.  (I)  But  it  is  now  held 
to  be  unnecessary,  in  this  class  of  actions,  to  join,  as 
defendants,  all  the  parties  who  are  liable,  unless  the 
action  is  founded  on  contract,  so  that  to  support  it  a 
contract  between  the  parties  to  the  suit  must  be 
proved.  If  the  action  is  so  founded,  aU  must  be 
joined  as  defendants,  though  the  action  is  in  form  ex 
delicto.  This  principle  reconciles  all  the  recent 
cases,  (m)  Thus,  if  in  an  action  against  ^carriers,  the 
plaintiff  declares  against  them  on  the  custom  of  the 
realm,  and  alleges  a  breach  of  duty  imposed  by  that 
custom ;  he  alleges  a  breach  of  law,  which  needs  not 
the  aid  of  a  contract  to  enforce  it,  and  of  course  he 
need  not  sue  all  the  persons  who  are  liable :  Other- 
wise, if  he  declares  on  contract,  (xii) 

Sec.  68.  And  if  one  of  several  persons,  bound  by 
a  joint  contract,  dies;   the  action  must  be  brought 

(k)  Bao.  Abr.  Obligation,  D.  4.  5  Co.  19.  1  Saund.  154.  (n.  1.) 
291.  (n.  2,)  5  Burr.  2611.     2  Black.  Kep.  947. 

(I)  Garth.  162-3.  1  Freem.  499.  1  Saund.  291.  d.  n.  6  T.  R. 
369. 

(ot)  5  T.  R.  649.  2  N.  Rep.  365,  454.  8  East,  62.  12  East, 
89.  452.  6  M.  &  S.  385.  6  Moore,  141.  3  Brod.  &  Bing.  54. 
Vid.  5  B.  &  A.  653. 


(xii)  In  N.  Y.  the  statute  provisions,  as  to  carriers,  are  peculiar ; 
and  essentially  vary  the  common  law  rules.  But  they  are  too 
numerous,  and  too  long,  to  be  here  inserted  iu  detail.  See  3  Rev. 
St.  5th  Ed.  p.  777-8. 
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against  the  survivor :  Or  if  there  be  more  than  one 
survivor,  against  all  of  them,  (ra)  For  joint  liabili- 
ties survive  entire,  against  survivors,  as  do  joint  rights, 
in  their /«uor.  And  therefore,  the  personal  represen- 
tative of  the  deceased  party  is  not  liable,  at  law,  either 
as  a  co-defendant  with  the  survivor,  or  in  a  separate 
action,  (o) 

Sec.  69.  But  if  two  bind  themselves  by  contract, 
jointly  and  severally ;  they  may  both  be  joined  as  defen- 
dants in  one  action ;  or  either,  or  each  of  them,  may 
be  sued  in  a  separate  action,  {p)  For  when  the  con- 
tract is  in  this  form,  the  obligation,  created  by  it, 
may  be  treated  as  either  joint  or  several,  at  the  elec- 
tion of  the  party,  who  is  entitled  to  recover  for  the 
breach  of  it.  For  the  liability,  considered  as  several, 
is  virtually  the  same  as  if  it  had  been  created  by  two 
several  and  distinct  contracts,  for  the  performance  of 
oqe  and  the  same  duty.  The  plaintiff  is  ultimately 
entitled,  however,  to  only  one  satisfaction  in  the  whole. 

Sec.  70.  If  three  persons  bind  themselves  by  a 
joint  and  several  contract;  they  may  be  swed  jointly 
or  severally,  as  in  the  last  case  {q)  :  But  two  of  them 
cannot  be  sued  together,  in  one  action,  while  they 
are  all  living,  without  the  other,  (r)  For  the  plain- 
tiff must  treat  the  contract  as  altogether  joint,  or  atta- 
in) 1  Saund.  291.  (n.  2.)  2  T.  R.  477-8.  6  lb.  365.  5  Esp. 
Hep.  32.     1  Salk.  393.     Vid.  4  B.  &  A.  374. 

(o)  Carth.  105.     1  East,  400.     2  Burr.  1196.     2  Vern.  99. 

Ip)  Bac.  Abr.  OUigatio7i,  D.  4.  1  Saund.  153.  (n.  1.)  291.  e. 
(n.  4.)  2  Vern.  99.  8  Mod.  166.  1  Stra.  76,  553.  Yelv.  27. 
1  Sid.  238. 

(?)  lid. 

{»•)  Hardr.  198.  Bac.  Abr.  Obligation,  D.  4.  1  Sid.  23?.  2 
lb.  12.     Cro.  Eliz.  494.    3  T.  R.  782.   1  Saund.  291.  e.  (n.  4.) 
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gether  several.  An  action,  partly  joint,  and  partly 
several,  quoad  the  parties  liable,  being  unknown  in  the 
law.  But  in  the  case,  now  supposed,  if  the  plaintiff 
sues  two,  and  only  two  of  the  three,  in  one  action ; 
he,  by  joining  the  two,  treats  the  contract  so  far  as 
joint ;  while  by  not  joining  the  third,  he  treats  it  as 
several. 

Sec.  71.  When  two  or  more  bind  themselves 
jointly  and  severally,  if  either  of  them  dies,  his  personal 
representative  is  liable  to  an  action  at  law  upon  the 
contract,  (s)  For  if  the  plaintiff  elects  to  sue  upon 
the  contract  as  several;  its  legal  operation,  (as  has 
been  before  stated),  is  the  same  as  if  the  parties, 
originally  bound,  had  made,  each  a  several  contract 
for  the  performance  of  the  same  duty. — When  two 
or  more  bind  themselves  severally  and  not  otherwise, 
the  rule  is  of  course  the  same.     (Post.  ch.  5,  §  114.) 

Sec.  72.  But  in  neither  of  these  last  cases,  can 
the  executor  of  the  deceased  party  be  joined  in  an 
action  with  the  survivor,  {t)  For  as  the  former  can 
be  subjected  at  law,  only  when  a  several  liability 
devolves  upon  him ;  it  is  manifest  that  he  cannot  be 
liable  jointly  with  any  of  the  original  parties.  Besides, 
a  judgment  against  the  executor  must  be  de  bonis  tes- 
tatoris  ;  whereas  against  the  survivor,  it  would  be  de 
bonis  propriis :  So  that  no  one  final  judgment,  (and  the 
law  allows  but  one,  in  one.  action),  would  be  adapted 
to  such  a  joinder  of  defendants. 

Sec.  73.  Where  a  right  of  action  exists  against 
co-executors,  as  such,  all  those  of  them,  who  have  acted 
in  the  execution  of  the  trust,  must  be  joined  in  the 

(s)  Garth.  171,    2  Lev.  228.     2  Burr.  1196. 
(0  Carth.  171.     2  Lev.  228.    1  Chitt.  PI.  37. 
13 
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action ;  but  those,  -wlio  have  not  administered,  may 
be  omitted,  (u)  For  though  the  liability  of  co-execu- 
tors is  joint ;  yet  a  stranger  or  creditor  is  presumed 
not  to  know  who,  or  how  many  they  are,  except  from 
their  acts ;  and  is  therefore  not  bound  to  take  notice 
of  any  others,  than  those  who  administer,  (xiii) 

Sec.  74.  If  several  persons  join  in  committing  a 
trespass,  or  tort  of  any  kind-;  the  party  injured  may 
generally,  at  his  election,  sue  them  all  jointly — or 
each,  or  either  of  them,  in  a  several  action — or  any 
number  of  them,  less  than  the  whole  together,  (v) 
For  torts,  in  which  several  join,  may  be  considered, 
in  regard  to  the  wrong-doers,  either  as  wholly  joint,  or 
wholly  several — or  as  joint  in  respect  to  part  of  them, 
and  several,  as  to  the  others :  Since  the  act  of  any 
one  of  the  wrong-doers  may  be  regarded  in  law, 
either  as  his  own  sole  act,  or  as  the  act  of  either,  or 
of  all,  or  of  any  number  of  them.     Ante,  §  66. 

Sec.  75.  In  general  also,  if  several  are  sued,  as 
for  a,  joint  tort ;  one  or  more  of  them  may  be  convicted, 
and  subjected  in  damages,  although  others  of  them  be 
acquitted,  (w) 

Sec.  76.  To  the  general  rule,  that  joint  wrong- 
doers are  suable  severally,  as  well  as  jointly,  there  is 

(u)  Off.  Ex.  95.    1  Lev.  161.    3  T.  E.  557.     1  Sid.  242.     Tol 
ler  on  Ex.  471. 

(«)  Bac.  Abr.  Pleas,  &c.  B.  2.  lb.  Actions  in  Gen.  B.  Carth. 
171,  294,  361.  5  T.  R.  649.  Com.  Dig.  Abatement,  F.  8,  6 
Taunt.  29. 

(w)  1  Saund.  291,  d.  (n.  4.)     1  Salk.  32.    6  T.  R.  766. 

(xiii)  This  section  so  far  as  executors  are  defendants,  is  substan- 
tially the  same  as  the  N.  Y.  rule,  under  its  statutes,  referred  to  in 
note  xi,  to  sec.  63.  ante. 
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an  exception,  where  a  personal  action  ex  delicto  con- 
cerns, or  arises  out  of,  real  property  held  by  two  or 
more  persons  together.  Hence,  if  one  of  two  joint 
tenants,  parceners,  or  tenants  in  common,  is  sued 
alone,  for  not  setting  out  tithes  accruing  from  the  land 
held  by  both ;  or  for  the  neglect  of  any  other  duty, 
arising  from  their  holding  together  in  common;  the 
non-joinder  of  the  other  tenant  is  pleadable  in  abate- 
ment, (x)  The  reason  of  the  rule  probably  is,  that  in 
every  such  suit,  the  rights  and  interest  of  both  tenants 
are  necessarily  in  question  :  A  reason  not  applicable 
to  cases,  in  which  a  tort,  committed  by  several,  does 
not  arise  out  of,  or  concern  any  joint  or  common 
estate  of  their  own. 

Sec.  77.  Two  persons  are  not  suable  in  one  action 
for  distinct  torts  committed  by  them  severally,  against 
one  and  the  same  person :  There  being,  in  such  a  case, 
no  joint  wrong,  (y)  Thus,  if  A.  and  B.  at  the  same 
time  and  place,  utter  the  same  slanderous  words  con- 
cerning C. ;  the  latter  cannot  for  this  cause,  join  them 
as  defendants  in  one  action  (z)  :  For  the  act  of  speak- 
ing cannot  be  a  joint  act. 

Sec.  78.  But  two  or  more  may  be  joined  as  defen- 
dants, in  an  action  for  publishing  a  libel  {a) :  This 
being  an  act,  which  any  number  of  persons,  may  com- 
mit jointly. 

(z)  5  T.  R.  651.  2  Black.  Com.  182.  1  Saund.  291.  e.  (n.  4.) 
Com.  Dig.  Abatement,  F,  6.  Vid.  14  Johns.  R.  426,  4  Pick.  308. 
10  Mass.  R.  377-9. 

(y)  Bull.  N.  P.  5.  2  Saund.  117.  a.  (n.  2.)  1  Bulstr.  5.  Esp. 
Dig.  604.     Bac.  Abr.  Pleas,  &c.  B.  2.   Cro.  Jao.  647.   Palm.  313. 

(z)  lid, 

{a)  2  T,  R,  199.    2  Burr,  985.    2  East,  426. 
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The  same  rule  applies,  and  for  tlie  same  reason,  to 
actions  for  malicious  prosecution,  (b)  And  in  this,  as 
also  in  the  last  case,  any  one  of  the  wrong-doers  may  be 
sued  alone ;  or  the  whole,  or  any  number  of  them,  may 
be  joined  in  one  action,  as  in  other  cases  of  joint  wrongs. 

Sec.  79.  It  is  laid  down  as  a  general  rule  of  the 
common  law,  that  where  severa;!  causes  of  action,  of 
the  same  nature,  exist  between  the  same  parties,  all 
accruing  to  the  plaintiff  in  the  same  right,  and  against 
the  defendant  in  the  same  character  or  capacity,  they 
may  all  be  joined,  by  several  counts,  in  one  declara- 
tion, (c)  For  there  is  no  principle  of  law,  limiting 
a  suit  to  a  single  cause  of  action  ;  and  where  several 
rights  of  recovery  can  be  enforced,  as  well  by  one 
action  as  by  several,  a  joinder  of  them  is  advantageous 
to  both  parties,  and  favored  by  the  policy  of  the  law. 
By  causes  of  action  '  of  the  same  nature,'  are  here 
meant  such  as  require,  at  common  law,  the  same  judg- 
ment,  viz.  a  capiatur,  or  a  misericordia.     Ante,  §  38. 

Sec.  80.  The  meaning  of  the  above  general  rule 
then  is,  that  where  several  distinct  causes  of  action, 
existing  between  the  same  parties,  and  accruing  in  the 
manner  mentioned  in  the  rule,  all  require,  at  common 
law,  either  the  judgment  of  capiatur,  or  that  of  miseri- 
cordia, they  may  all  be  joined  in  one  declaration,  (d) 

Sec.  81.  Iftherefore  A.  has  several  causes  of  action 
against  B.,  arising  upon  several  bonds — or  upon  sev- 
eral covenants,  though  contained  in  several  different 

(5)  2  Saund.  117.  a.  (n.  2.)  Bac.  Albr.  Pleas,  &c.  B.  2.  lb. 
Actions  in  Gen.  B.  Latch,  262,  Bull.  N.  P.  5.  Vid.  17  Mass. 
K.  182.     Hammond  on  Parties,  85,  86. 

(c)  Com.  Dig.  Actiofi,  a.  8  Co.  87.  b.  1  Wils.  248.  2  lb.  319 
Bac.  Abr.  Pleas,  &c.  B.  3.    Comb.  244. 

d)  lid. 
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deeds — or  upon  several  different  jromses  even  though 
some  of  them  be  in  writing,  and  others  not ;  all  the 
demands,  in  each  of  these  cases  respectively,  (if  they 
accrue  in  the  manner  before  mentioned),  may  be 
joined  by  as  many  different  counts  in  one  declara- 
tion, (e)  For  they  all  require  at  common  law,  the 
same  judgment:  Viz.  a  misericordia.  It  may  be 
added,  that  the  several  rights  of  action,  in  each  of  the 
cases,  now  supposed,  all  require  the  same  general  issue. 

Sec.  82.  In  the  same  manner,  several  trespasses — 
as  assault  and  battery,  false  imprisonment,  and  tres- 
passes upon  property,  either  real  or  personal — may 
all  be  joined. .(/)  For  all  the  several  causes  of  action 
require  at  common  law,  the  same  judgment,  (viz.  a 
capiatur) ;  and  the  same  general  issue,  {not  guilty),  is 
adapted  to  all  of  them.     Ante,  §  38. 

Sec.  83.  Upon  the  same  principle,  several  trespas- 
ses on  the  case  ex  delicto— as  slander,  trover,  malicious 
prosecution,  fraud,  breach  of  trust  by  bailees  or  agents, 
nuisance,  disturbance,  &c. — may  all  be  joined,  (g) 
For  all  these  require  the  judgment  of  misericordia,  at 
common  law;  and  not  guilty  is  the  proper  general 
issue  to  all  of  them. 

Sec.  84.  It  is  not  indispensable,  however,  in  order 
to  justify  the  joinder  of  different  causes  of  action,  that 

(e)  Com.  Dig.  Action,  Gr.  Bao.  Abr.  Pleas,  &c.  B.  3.  Actions 
in  Gen.  C.  1  T.  E.  276.  2  Wils.  319.  1  lb.  252.  2  Saund.  117. 
c.     1  Vent.  366. 

(/)  8  Co.  87.  b.  2  Saund.  117.  b.  (n.  2.)  6  Crancb,  226.  Bac. 
Abr.  Pleas,  &c.  B.  3.   Com.  Dig.  Action,  G.  4.   Bao,  Abr.  Actions 

(g)  Com.  Dig.  Action,  G.  1  Wils.  252.  2  lb.  319.  3  lb.  349. 
456.  Hob.  6.  Oowp.  230.  Doug.  678.  3  Bast,  70.  1  T.  R 
274.  277. 
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they  should  all  require  the  same  general  issue :  In 
other  words,  the  fact  that  they  require  different  general 
issues  is,  per  se,  no  objection  to  their  joinder ;  although 
as  will  presently  appear,  the  fact  of  their  requiring 
different  species  or  forms  of  action,  is  so. 

Hence,  debt  on  judgment — debt  on  specialty — and 
debt  on  simple  contract — may  all  be  joined  in  one 
action  (h) ;  although  the  general  issue,  in  the  first 
case,  is  nul  tiel  record — in  the  second,  non  est  factum — 
and  in  the  third,  nil  debet.  For  the  same  judgment, 
(a  misericordia)  being  adapted  to  all  the  three  rights 
of  action ;  their  joinder  is  warranted  by  the  express 
terms  of  the  first  general  rule,  (Ante,  §  79) — to  which 
the  difference  in  the  pleas  is  not  considered  as  afford- 
ing sufiicient  ground  for  an  exception. 

Sec.  85.  Upon  the  same  principle,  debt  and  detinue 
may  be  joined  in  one  action  (^) ;  although  they  require 
different  general  issues.  For  not  only  is  the  judg- 
ment at  common  law,  the  same  in  both :  But  the 
actions  of  debt  and  detinue  are  essentially  the  same 
in  character :  The  only  material  difference  being, 
that  one  is  brought  for  a  sum  of  money,  and  the  other 
for  the  recovery  of  specific  chattels.  (6)  (xiv) 

(A)  1  Vent.  366.  Cro.  Car.  316.  2  Saund.  117.  b.  (n.  2.)  Bac. 
Abr.  Pleas,  &c.  B.  3.    1  Wils.  252.   1  T.  R.  276.    13  Johns.  R.  462. 

(e)  Bac.  Abr.  Pleas,  &c.  B.  3.  5  Mod.  92.  2  Saund.  117.  b. 
(n.  2.)     1  Wils.  252. 

(6)  Some  doubt  has  been  expressed,  of  the  original  correctness  of 
the  rule  allowing  debt  and  detinue  to  be  joined  in  one  action.  (2 
Saund.  117.  b.  n.  2.)  But  the  rule  itself  is  well  established  by 
authority:  and  from  the  reasons  suggested  in  the  text,  it  would 
seem  that  no  general  principle  is  violated  by  it. 

(       (xiv)  Such  causes  of  action  ca^mot  be  joined,  under  the  K.  T. 
I  Code: — ^For  one  requires  a  summons,  which  asks  to  recover  a  specific 


OF  THE  DECLAEATION.  J_99 

Joinder  of  causes  of  action. 

Sec.  86.  On  the  other  hand,  where  several  causes 
of  action  require  different  judgments,  at  common  law — 
as  where  the  judgment  of  capiatur  is  adapted  to  one 
of  them,  and  a  misericordia  to  the  other — ^the  rule  is 
universal,  that  they  cannot  be  joined  in  one  action,  {k) 
For  there  can  be  but  one  judgment  quod  recuperet,  in 
one  action  ;  and  if  such  causes  of  action  were  joined, 
no  one  judgment,  known  to  the  law,  would  be  adapted 
to  all  of  them. 

Sec.  87.  For  this  reason,  a  count  in  trespass  for  an 
injury  either  to  person  or  to  property,  can  never  be 
joined  with  trespass  on  the  case,  even  when  the  latter 
arises  ex  delicto.  (I)  Thus  assault  and  battery,  false 
imprisonment,  or  trespass  upon  property  of  any  kind, 
cannot  be  joined  with  trover,  slander,  fraud,  malicious 
prosecution,  or  any  other  wrong  unaccompanied  with 
force,  (m)  For  though  all  these  causes  of  action 
require  the  same  general  issue  ;  yet  trespass  and  case 
require,  at  common  law,  different  judgments — the  for- 
mer a  capiatur ;  the  latter  a  misericordia. 

Sec.  88.  Trespass  can,  in  no  instance,  be  joined 
in  one  action  with  any  kind  of  contract,  (n)  For  such 
a  joinder  would  require,  not  only  different  judgments, 
at  common  law,  but  also  different  general  issues. 

Sec.  89.    And  the  general  rule  (Ante,  §  79)  that 

(k)  Gilb.  H.  C,  P.  7.  Com.  Dig.  Action,  G.  2  Saund.  117.  b. 
(n.  2.)     1  Salk.  10. 

(I)  Bac.  Abr.  Actions  in  Gen.  C.  1  Ld.  Bay.  273-4.  2  Saund. 
117.  e.  (n.  2.) 

(m)  lid.  (w)  Ed. 


sum  of  money ;  and  the  other,  a  summons  asking  for  '  the  relief,^  &c.  I 
Code  §  129.    Ante,  note  viii — see  also  4  Sandf.  653.     1  Duer  142.  / 


200  CHAPTER  IV. 


Joinder  of  causes  of  action. 


where  several  causes  of  action,  all  require  the  same 
judgment,  at  common  law.  they  may  all  be  joined  in 
one  declaration,  is  not  universally  true.  For  a  joinder 
of  different  demands  is  never  allowed,  where  it  wou^d 
occasion  the  blending  of  different  forms  or  species  of 
action,  even  though  the  same  judgment  would  be 
adapted  to  all  of  them. 

Sec.  90.  And  therefore,  debt,  covenant  broken,  ac- 
count, and  assumpsit,  cannot  be  joined  in  one  action, 
nor  can  either  of  them,  it  seems,  be  joined  with  any 
of  the  others — although  they  are  all  founded  on  con- 
tract, and  all  require  the  same  judgment,  at  common 
law :  Viz.  a  misericordia.  (o)  For  as,  (with  the  excep- 
tion of  the  two  first),  they  require  different  general 
issues ;  and  more  especially,  as  the  forms  of  action 
adapted  to  them  are  essentially  different ;  the  joinder 
of  them,  or  of  any  of  them,  would  tend  to  confusion 
and  perplexity  in  the  administration  of  justice,  (xv) 

Sec.  91.  A  fortiori,  tort  of  any  kind,  though  unac- 
companied with  force,  (as  trespass  on  the  case,  ex  delic- 
to), can  never  be  joined  with  any  separate  demand 

(o)  Bac.  Abr.  Actions  in  Gen.  C.     1  Chitt.  PI.  199. 

I 

(xv)  As  we,  in  N.  Y.  have  not  these /orwis  of  action;  and  as  all 
these  actions  are  founded  on  contract ;  the  causes  of  all  such  actions 
may,  here,  be  joined,  in  one  complaint.  A  summons  upon  con- 
tract,— (i.  e.  asking  to  recover  a  sum  of  money,  specified  as  to  each 
cause  of  action,  or  stated  in  the  aggregate,)  would  cover  them  all. 
This,  however,  would  not  he  true  of  covenant  broken,  where  the 
covenant  was  to  do  a  specific  act,  (as  to  make  repairs  ;)  since  then 
the  claim  would  be  for  unliquidated  damages ;  and  the  summons 
must  be  one  "  asking  relief,"  &c.  (See  ante,  note  viii  this  chapter. 
19  How.  164.) 
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founded  on  contract.*  (p)  Thus  trover,  slander,  &c. 
can  never  be  joined  with  debt,  covenant  broken,  account, 
or  assumpsit — although  the  judgment  of  misericordia 
is,  at  common  law,  adapted  to  all  of  them,  (q)  For 
these  two  classes  of  actions  are  different  from  each 
other,  not  only  in  form  and  species,  like  those  last 
mentioned  ;  but  generically  different. 

Sec.  92.  It  has  been  said,  however  to  be  a  wm^er- 
sal  rule,  that  when  several  causes  of  action,  accruing 
between  the  same  parties,  and  in  the  same  capacities, 
all  require,  not  only  the  same  judgment,  at  common 
law,  but  also  the  same  general  issue,  they  may  be  joined 
in  one  action,  (r)  That  this  position  is  generally  true, 
there  can  be  no  doubt — as  is  manifest  from  various 
examples  already  given  :  But  its  universality  appears 
at  least  questionable.  For  it  seems  agreed  that  debt 
on  bond,  and  covenant  broken,  cannot  be  joined  {ante  § 
90) ;  thqugh  the  same  judgment  at  common  law,  and 
the  same  general  issue,  are  common  to  both  of  them. 
And  in  tort,  quare,  whether  an  English  ejectment  can 
be  joined  with  any  count  in  simple  trespass  ?  {s)  (xvi) 

Sec.  93.     But  distinct  causes  of  action,  though  of 
the  same  nature,  and  between  the  same  parties,  cannot 

( p)  1  Vent.  366.  Bac.  Ab.  Actions  in  Gen.  C.  Willes,  118. 
1  T.  R.  276-7.     Carth.  189.     3  Wils.  354.     6  Bast,  335. 

(9)  lid. 

(r)  1  T.  E.  276.  &  vid.  2  Saund.  117.  c.  (n.  2.) 
{$)  Bac.  Abr.  Actions  in  Gen.  C.    Thel.  Dig.  191.    Hob.  249.    1 
Brownl.  235. 


(xvi)  On  sections  91,  92.  The  N.  Y.  Code  sets  forth,  (§  167,) 
what  causes  of  action  can  be  joined ;  see  also,  ante,  note  xir.  this 
chapter. 

*Note  thd  case  of  debt  and  detinue,  s.  85. 
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be  joined,  unless  they  all  accrue  to  the  plaintiff  in  one 
and  the  same  right,  and  against  the  defendant  in  one 
and  the  same  capacity.  And  therefore  an  executor 
cannot  join  a  promise,  made  to  his  testator,  with  one 
made  to  himself,  in  his  own  individual  capacity  {t) : 
The  principal  reason  of  which  is,  that  on  the  finding 
of  entire  damages,  it  would  not  appear  from  the  record, 
how  much  of  the  amount  found  was  assessed  as  assets, 
in  right  of  the  testator,  and  how  much,  in  the  plain- 
tiff's  individual  right.  Indeed  the  two  claims,  accru- 
ing in  these  two  different  rights,  belong  in  effect  to 
different  persons.  Another  objection,  indeed,  to  such 
a  joinder,  is  that  the  rule  in  regard  to  costs,  on  the 
two  counts  would  be  different  in  the  event  of  the  suit's 
failing :  An  executor,  when  suing  as  such,  and  solely 
in  right  of  his  testator,  not  being  liable  to  costs.  But 
this  last  consideration  seems  not  now  to  be  regarded 
as  decisive,  (u) 

Sec.  94.  The  joinder  supposed,  in  the  example 
last  given,  is  not  termed  a  misjoinder  of  causes  of 
action  (for  these  are  of  precisely  the  same  nature  in 
both  counts) ;  but  a  misjoinder  of  counts.  In  strict- 
ness, however,  it  seems  most  to  resemble  a  misjoinder 
of  plaintiffs :  The  two  different  capacities,  in  which 
the  plaintiff  sues,  being  analogous  to  the  joinder,  as 
plaintiffs  of  two  different  persons,  having  several  dis- 
tinct rights. — In  the  application  of  the  above  rule, 
there  has  been  some  diversity  of  opinion,  and  conse- 
quent confusion  in  the  adjudged  cases,  (v) 

{i)  2  Saund.  117.  d.     1  Salk.  10.     1  T.  R.  489.     3  lb.  659.     4 
lb.  277.     IWils.  171.    3  Bos.  &  P.  7.    2  Stra.  1271. 
(m)  6  East,  411.  412. 
(u)  6  Bast,  409. 410.  411.   2  Saund.  117.  c.  d.  (n.  2.)  1  Wils.  172 
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Sec.  95.  It  appears  atlength  however,  to  be  estab- 
lished, notwithstanding  some  opinions  to  the  con- 
trary (w),  that  where  a  declaration  by  an  executor  or 
administrator,  consists  of  several  counts,  which  in 
their  own  nature  admit  of  a  joinder — if  the  whole 
avails  of  a  recovery  upon  all  of  them  would  be  assets 
in  his  hands ;  the  counts,  (so  far  as  depends  upon  the 
capacity  in  which  the  plaintiff  sues),  are  well  joined  (x) : 
Because,  in  every  such  case,  the  causes  of  action,  laid 
in  the  several  counts,  all  accrue  to  the  plaintiff  in  one 
and  the  same  right — that  of  his  testator,  or  intestate. 

Sec.  96.  On  the  other  hand,  different  counts, 
charging  the  defendant  in  two  different  capacities, 
cannot  be  joined  in  one  declaration.  And  therefore, 
a  demand  against  an  executor  or  administrator,  as 
such,  (i.  e.  charging  him  for  any  duty  of  his  testator, 
or  intestate),  cannot  be  joined  with  another,  accruing 
against  him  in  his  own  personal  capacity,  (y)  Thus 
in  an  action  against  an  executor  or  administrator,  a 
count  on  a  bond  or  promise  made  by  his  testator  or 
intestate,  cannot  be  joined  with  a  count  on  a  bond  or 
promise  made  by  himself  in  his  personal  capacity.  For 
the  judgment,  required  on  the  first  count,  would  be 
de  bonis  testatoris,  &c.  and  that  on  the  second,  de  bonis 
propriis.      Such  a  jmnder  however,  would  not  be  a 

(w)  2  Saund.  117.  d.  (n.  2.)  &  Vid.  7  T.  R.  358-9. 

(^)  6  East,  405.  3  lb.  104.  5  lb.  150.  2  Lev.  165.  3  lb.  60. 
1  T.  K.  487.  3  lb.  659.  660.  4  lb.  281.  2  Saund.  117.  d.  (n.  2.) 
208.     6  Taunt.  453.     5  Price.  412.     7  lb.  591. 

{y)  2  Saund.  117.  d.  (n.  2.)  Hob.  88.  &  notis  Williams.  2  Lev. 
228.  4  T.  E.  347.  2  Bos.  &  P.  424.  1  Chitt.  PI.  205.  Archb. 
Civ.  PI.  (Amer.  ed.)  175. 
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misjoinder   of  causes  of  action,  (these  being  both  of 
the  same  nature) ;  but  a  misjoinder  of  counts,  (xvii) 

Sec.  97.  The  joinder  of  causes  of  action,  or  of 
counts,  which  the  law  does  not  allow  to  be  joined,  is 
fatal  to  the  declaration,  not  only  on  demurrer,  but 
on  motion  in  arrest  of  judgment,  after  verdict,  or  on 
writ  of  error,  (z)  For  the  joinder  might,  if  sanctioned, 
require,  in  the  one  case,  two  final  judgments  of  differ- 
ent kinds,  and  in  the  other,  two  of  the  same  kind,  in 
one  action:  Whereas  the  law  allows  but  one  such 
judgment,  in  any  civil  action.  But  if,  where  counts 
are  misjoined,;  a  verdict  is  found  for  the  plaintiff  on 
one  count,  or  on  two  or  more  counts  that  are  well 
joined,  and  for  the  defendant  on  the  other,  or  others ; 
the  misjoinder  is  cured,  {zz)  (sviii)     Post,  c.  8  §  31. 

Sec.  98.  In  connexion  with  the  last  rule,  it  is 
proper  to  remark,  that  misjoinder  of  causes  of  action, 
or  counts,  which  is  a  radical  fault,  is  essentially  differ- 
ent from  duplicity,  which  is  but  matter  oiform : 

(z)  Bac.  Abr.  Pleas,  &c.  B.  3.  Mo.  419.  1  T.  R.  274.  1  H. 
Blaek.108.   2  Bos.  &  P.  424.   ISalk.lO.   Garth.  436.    7  Taunt.  581. 

(zz)  2  M.  &  S.  533— overruling  8  Lev,  99.  2  lb.  101.  T.  Bay. 
233.  Vid.  11  Mod.  196.  256.  1  Brownl,  235.  Hardr.  166.  3  T. 
E.  433. 


(xvii)  On  sections  93  to  96.  In  section  167  of  the  N.  Y.  Code, 
the  words,  '  must  affect  all  the  parties  to  the  action,'  are  certainly 
not  inconsistent  with  the  rules  in  the  text:  Possibly  they  might  be 
said  to  carry  a  similar  meaning.  At  any  rate,  the  rules  of  the  text 
are  still  applicable  here. — Since,  however,  this  is  so,  it  would  hardly 
seem  that  the  words,  (in  that  section  167.)  'must  not  require  differ- 
ent places  of  trial,'  can  be  of  much  practical  value  :—Th(iii  effect 
follows  from  the  prior  provisions. 

(xviii)  See  ante,  chap.  II.  ^  43.  note. 
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Misjoinder  of  causes  of  action,  or  counts,  consists  in 
joining,  in  different  counts  in  one  declaration,  several 
different  demands — which  the  law  does  not  permit  to 
be  joined — to  enforce  several  distinct,  substantive  rights 
of  recovery :  As,  where  a  declaration  joins  a  count  in 
trespass  with  another  in  case,  for  distinct  wrongs — or 
one  count  in  tort,  with  another  in  contract. 

Sec.  99.  Duplicity  in  a  declaration  consists  in 
joining,  in  one  and  the  same  count,  different  grounds 
of  action,  of  different  natures,  or  of  the  same  nature, 
to  enforce  only  a  single  right  of  recovery.  This  is  a 
fault  in  pleading,  only  because  it  tends  to  useless 
prolixity  and  confusion,  and  is  therefore  only  a  fault 
inform. 

Thus  where  the  plaintiff  declared,  in  one  count,  that 
whereas  he  had  bailed  to  the  defendant  a  horse,  to  be 
ridden  from  L.  to  E.,  and  there  to  be  safely  redeliv- 
ered to  the  plaintiff;  the  defendant,  intending  to 
deceive  the  plaintiff,  rode  the  horse  from  L.  to  E.  and 
from  E.  to  L.  again ;  and  by  riding  so  far,  abused  the 
horse,  &c. ;  and  also,  that  the  defendant  had  refused 
to  redeliver  the  horse  on  demand,  and  converted 
him  to  his  own  use — it  was  held  that  the  declaration 
was  demurrable,  for  duplicity,  (a)  For  the  declara- 
tion, in  one  count,  stated  two  or  three  distinct  grounds 
of  action,  sounding  in  both  contract  and  tort ;  though 
the  plaintiff's  loss,  or  damage  sustained,  entitled  him 
to  only  a  single,  entire  right  of  recovery — which  he 
might  have  enfored,  by  declaring  in  only  one  form  of 
action,  (xix) 

(a)  Cro.  Car.  20.     Bac.  Abr.  Actions  in  Gen.  C. 

(xix)  The  N.  Y.  Code,  (^  167.)  says  that  different  causes  of  action, 
when  properly  joined  in  one  complaint,  'must be  separately  stated.^ 
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Sec.  100.  So  also,  if  the  obligee  in  a  penal  bond 
declares  upon  it  specially,  by  setting  out  the  condition, 
and  assigns  more  than  one  breach ;  the  declaration  is, 
by  the  common  law,  double,  (h)  For  by  the  common 
law,  one  breach  works  a  forfeiture  of  the  whole 
penalty ;  which  is  all  that  could  be  forfeited  by  any 
number  of  breaches. 

Sec.  101.  When  a  declaration  is  ill,  for  misjoinder 
of  causes  of  action,  the  plaintiff,  may,  with  leave  of 
the  court,  amend  it  on  payment  of  costs,  by  striking 
out  one  or  more  of  the  counts,  and  thus  leaving  upon 
the  record  but  one  count,  or  such  only  as  are  rightly 
joined,  (c)  And  if  the  declaration  has  not  been 
demurred  to,  he  may  also  cure  the  mistake,  by  enter- 

(S)  Com  Dig.  Pleader,  C.  33.     2  Co.  4  a.     1  Saund.  58.  (n.  1.) 
2  Vent.  198. 

(c)  4  T.  R.  347-8,  360. 


The  case  put,  in  the  text,  would  be  bad,  under  that  section ;  and 
duplicity  remains  a  fault  in  pleading,  under  the  Code.  Though 
called,  by  our  courts,  the  improper  uniting  of  causes  of  action ; — 
(and  being  thus  held  a  ground  for  demurrer,  within  section  144  of 
the  Code;) — the  fault  really  is,  that  the  causes  are  not  ^separately 
stated.'— (8  How.  Pr.Eep.  177.  9  lb.  198.  311.  342.  10  lb.  361.) 
It  is  stating  several  causes  of  action,  as  one.  Had  the  Code  but 
used  a  well-known  legal  term,  and  said  that  different  causes  of 
action  must  be  stated  in  different  counts  ;  the  rule  would  have  been 
entirely  clear :  And  no  doubt  could  have  arisen,  whether  or  not  this 
fault  were  cause  for  a  demurrer.  But,  though  there  are  decisions 
that  it  is  not  cause  for  a  demurrer ;  it  would  seem,  on  principle,  too 
plain  to  admit  of  question.  (See  ante,  chap.  II.  note  ix.)  See  11 
How.  Pr.  Bep.  412  for  a  plain  statement  of  the  reason:  Though 
given  on  a  motion  to  amend. 


OF  THE  DECLARATION.  207 
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ing    a    nolle   prosequi    upon    one    or    more    of   the 
counts,  (d)  (xx) 

Sec.  102.  But  it  has  been  several  times  held,  that 
after  demurrer  to  a  declaration,  for  such  a  misjoinder, 
the  plaintiff  cannot  cure  the  mistake  by  entering  a 
nolle  prosequi  upon  any  of  the  counts  (e) :  Since  to 
permit  this,  would  enable  him,  by  his  own  act,  and 
without  paying  costs,  to  defeat  a  demurrer  well  taken, 
and  for  a  sufficient  and  substantial  cause,  (xxi) 

Sec.  103.  Where  one  brings  several  suits  upon 
several  distinct  demands,  which  might  all  have  been 
joined  in  one  action,  the  court  may,  upon  the  defen- 
dant's motion,  compel  a  consolidation  of  them — that 
is  to  say,  may  order  all  the  declarations  in  the  several 
actions,  to  be  inserted,  as  so  many  counts,  in  one 
declaration  (g) :  It  being  unreasonable  that  the  defen- 
dant should  be  harassed  with  several  suits,  where  one 
would  answer  all  the  purposes  of  justice. 

The  interposition  of  the  court,  for  this  purpose,  is 
however  discretionary  (A) :  An  order  for  consolidating 

[d)  lid.  1  Saund.  207.  c.  (n.  2.)  285.  (n.  5.)     1  Chitt.  PI.  206. 

(c)  4  T.  K.  347,  360.  1  H.  Black.  108.  1  Saund.  207.  c.  (n.  2.) 
Cont.    1  Bos.  &  P.  157.     2  lb.  77. 

{g)  Bac.  Abr.  Pleas,  &o.  B.  3.  Comb.  244.  2  T.  R.  639.  Com. 
Dig.  Action,  I. 

(h)  2  Stra.  1149,  1178.     Com.  Dig.  Action,  I. 


(xx)  Entering  a  nol.  pros,  is  precisely  equivalent  to  our  (N.  Y.) 
practice,  of  withdrawing,  or  abandoning,  at  the  trial,  one  of  two 
caases  of  action,  improperly  joined  in  a  complaint.  (See  ante,  chap. 
II.  note  ix.) 

(Xxi)  In  N.  Y.  a  plaintiff  can  amend  once,  of  course,  and  without 
payment  of  costs ;    within  the  time  specified  by  statute ;  (Code  ^ 

172) : Thereafter,  on  motion  and  payment  of  costs ;   and  either 

before,  or  after,  judgment.     Code  ^§  173.  174. 
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actions  being  only  a  matter  of  practice.  But  when  a 
consolidation  is  ordered,  the  costs  of  the  application 
are,  regularly,  to  be  paid  by  the  plaintiff,  (i)  For  the 
institution  of  several  suits,  where  all  the  ends  of  jus- 
tice might  have  been  attained  by  one,  is  considered 
as  vexatious  and  oppressive,  (xxii) 

Of  Avowries  and  Cognizances. 

Sec.  104.  In  connexion  with  the  declaration,  it  is 
proper  to  present  a  brief  outline  of  avowries  and  cog- 
nizances, which  are  pleadings  on  the  part  of  the  defen- 
dant in  replevin,  and  are  peculiar  to  that  action,  (k) 
These  pleas  are  introduced  in  this  connexion,  because 
they  both  partake  of  the  nature,  as  well  of  declarations, 
as  of  special  pleas  in  bar.  (l)  For  they  not  only  jus- 
tify, by  way  of  defence,  the  taking  of  the  goods  or 
cattle,  the  taking  and  holding  of  which,  by  the  defen- 
dant, is  complained  of  by  the  plaintiff  in  replevin ; 
but  also  demand  a  judgment  quod  recuperet,  viz.  for  the 
return  of  the  goods,  &c.  to  the  defendant — or  as  the 
case  may  be,  for  damages — ^for  the  security  or  satis- 
faction of  some  claim,  asserted  by  the  defendant 
against  the  plaintiff;    as  rent  due  to  the  former,  or 

(i)  2  T.  R.  639.     Tidd,  556. 

(A)  3  Black.  Com.  150.     Lawes'  PI.  78. 

(I)  lid.  2  Saund.  195.   Esp.  Dig:  860.   Bac.  Abr,  Replevin,  A.  K. 


(xxii)  Several  suits,  laid  in  different  counties,  for  the  publication, 
in  one  number  of  a  newspaper  circulated  in  all  those  counties,  of  the 
same  libel ;  have,  in  the  N.  Y.  Supreme  Court,  been  consolidated 
into  one,  by  Gould,  J:  And  the  practice  was  generally  approved. 
Sixty  suits,  (one  in  each  county  of  the  state,)  were  plainly  '  vexa- 
tious and  oppressive,' 


OF  THE  DECLARATION.  209 


Avowries  and  Cognizances. 


damage  done  to  him  by  the  cattle  distrained   and 
replevied,  (m) 

Sec.  105.  Avowries  and  cognizances  are  substan- 
tially the  same,  and  differ  from  each  other  only  in 
name,  and  form.  When  the  defendant  in  replevin 
justifies,  and  claims  a  return  of  the  goods,  &c.  or 
damages  in  his  ovm  right,  or  in  that  of  his  wife,  he 
begins  his  pleading,  by  averring  that  he  '  well  avows 
the  taking'  of  the  goods,  &c.  and  then  proceeds  to 
state  his  claim — as  rent  due,  damage  done  by  the  plain- 
tiff's cattle,  &c.  (ra) :  But  when  he  justifies,  as  bailiff 
or  servant  to  another,  and  in  the  latter's  right,  he  be- 
gins by  saying  that  he  '  well  acknowledges  the  taking,' 
&c. ;  and  then  proceeds,  as  in  the  former  case,  (o)  In 
the  case  first  stated,  the  plea  is  called  an  avowry ;  in 
the  latter,  a  cognizance:  These  two  denominations 
being  derived,  it  seems  from  the  terms,  in  which  the 
pleas  respectively  commence. 

Sec.  106.  When  the  defence  in  replevin  consists 
of  matter  of  justification  only,  without  claiming  a  judg- 
ment quod  recuperet,  an  avowry,  or  cognizance,  is  not 
only  unnecessary,  but  improper;  since  a  simple  jnsti- 
fication  (as  in  trespass,  &c.),  is,  in  such  a  case,  all  that 
the  nature  of  the  defence  can  require,  (p) 

(to)  Bac.  Abr.  Beplevin,  A.  K.     3  Black.  Com.  150.     Lawes' 
PL  78. 

(?i)  2  Chitt.  PI.  508,  513.     8  Black.  Com.  150. 

(o)  2  Chitt.  PI.  509,  513.     3  Black.  Com.  150. 

(p)  Com.  Dig.  Pleader,  3  K.  12.     Lawes'  PI.  86. 

(xxiii)  On  sections  104  to  106.  Under  section  149  of  the  N.  Y. 
Code,  such  claims  of  a  defendant,  ('arising  out  of  the  same  transac- 
tion,') would  come  in  by  way  of  counter-claim  ;  on  which  the  defen- 
dant asks  an  affirmative  judgment  in  his  favor.  Of  course,  a  reply 
would  be  required,  from  the  plaintiff. 
14 
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But  when  the  defendant  makes  an  avowry,  or  cog- 
nizance ,  it  partakes  of  the  nature  of  a  declaration,  and 
both  parties  are  virtually  actors,  or  plaintiffs.  An 
avowry,  &c.  is  of  the  nature  of  a  declaration,  not  only 
in  the  recovery  which  it  demands ;  but  also  in  this — 
that  it  may  be  the  subject  of  a  plea  in  abatement,  and 
is  not  required  to  conclude  with  a  verification,  (q) 

Sec.  107.  Under  the  statute  4  Ann.  c.  16  §  4, 
allowing  a  defendant  to  plead  several  different  pleas 
to  one  declaration,  the  defendant  in  replevin  may 
plead  several  avowries,  &c.;  and  on  the  other  hand, 
the  plaintiff  in  replevin  may  plead  several  pleas  in 
bar  of  the  avowry,  &c.  (r) 

It  is  unnecessary,  however,  to  treat  of  avowries,  in 
the  present  connexion,  in  detail :  Since,  as  declarations, 
they  are  governed  by  the  same  general  rules  as  other 
declarations,  in  personal  actions ;  and  as  special  pleas 
in  bar,  must  have  the  same  properties  or  requisites,  as 
other  pleas  of  that  class.  • 


{q)  Bac.  Abr.  Replevin,  A. 

1  Salk.  94. 

2  Wils.  117.    Lawes' 

PL  82.    Cro.  Eliz.  530,  798. 

Garth.  122. 

6  Mod.  103.    Yelv. 

148-9. 

f-)  Lawes'  PI.  82. 

CHAPTER  y. 

OP  DILATORY  PLEAS. 

DEFENDANT  MAY  PLEAD  TWO  OR  MORE  OF  THEM. 

Section  1.  Dilatory  pleas  as  usually  distinguished, 
for  the  purpose  of  settling  the  order  of  pleading,  are, 
(Yid.  ch.  2,  §  34,) 

I.  To  the  jurisdiction  of  the  court: 
II.  To  the  disability  of  the  person, 

1.  Of  the  plaintiff,  and 

2.  Of  the  defendant : 

III.  To  the  count,  or  declaration : 

IV.  To  the  writ — viz. 

1.  To  the /orm  of  it,  and 

2.  To  the  action  of  it.  (*)—  But  this  division 
of  pleas  to  the  writ  is  seldom  if  at  all  regarded,  it 
seems,  in  modern  practice. — {Vide  post,  note  to  §  138.) 

Sec.  2.  Any  or  all  of  these  pleas  may  be  used, 
successively,  in  one  and  the  same  case,  if  pleaded 
within  the  time  allowed  for  dilatory  pleas  by  the 
rules  of  practice,  (t)  This  rule,  however,  means  only, 
that  when  a  dilatory  plea  has  been  overruled,  the 
defendant  is  still  at  liberty  to  plead,  (within  the  proper 
time),  any  othev  plea,  which,  in  the  above  enumeration, 
is  subsequent  to  th.a,t  •which,  has  been' overruled.     The 

(s)  Co.  Litt.  303.  Reg.  PI.  54.  1  Tidd,  572.  Bao.  Abr.  Pleas, 
&(!,  A.     3  Inst.  Cler.  5.     Lawes'  PI.  37. 

(t)  Co.  Lit.  304.  a.  Carth.  8,  9.  Bae.  Abr.  Pleas,  &o.  K.  1, 
1  Tidd,  572.     Lawes'  PI.  107.    Com.  Dig.  Abatement,  I.  3,  4. 
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rule  is,  therefore,  to  be  understood  with  the  two  fol- 
lowing restrictions:  1.  That  the  latter  plea  be  not 
repugnant  to  the  former;  and  2.  That  the  defendant 
do  not  invert  the  established  order  of  pleading — or  in 
other  words,  that  the  latter  plea  be  not  such  as  is 
waived  by  the  former,  (u) 

Sec.  3.  But  after  any  dilatory  plea  has  been  over- 
ruled, no  second  plea  of  the  same  kind,  or  class,  can  be 
admitted,  (v)  If  it  were  otherwise,  dilatory  pleas 
might,  except  for  the  restrictions  imposed  by  positive 
rules  of  practice,  succeed  each  other  beyond  all  defi- 
nite limits,  (i) 

(m)  Com.  Dig.  Abatement,  I.  4. 

(v)  Bae.  Abr.  Abatement,  M.  lb.  Pleas,  &c.  K.  1.  Hetl.  126. 
12  Mod.  230.     Doct.  PI.  Introd.  V. 


(i)  On  sections  1  to  3.  By  §  143  of  the  N:  Y.  Code,  there  is 
but  one  kind  of  dilatory  plea  ;  and  that  is  called  a  demurrer  ;  (ante, 
chap.  II.  §  43.  note;)  the  causes  for  which  are  specified  in  ^  144  of 
the  Code.  And,  in  ^  145,  the  Code  says  '  the  demurrer  shall  dis- 
tinctly specify  the  grounds  of  objection  to  the  complaint.' — This  use 
of  the  plural  form  would  seem  to  mean,  that  the  defendant,  on  the 
first  taking  of  a  demurrer,,  must,  specify  all  the  faults  in  the  com- 
plaint, of  which  he  means  to  take  advantage.  If  so,  the  rules  in  the 
text  would  seem  entirely  inapplicable  here.  But,  if  a  defendant 
wishes  to  plead  to  the  jurisdiction  ;  there  seems  to  be  no  propriety, — 
(whether  he  does  it  by  demurrer,  or  by  answer,) — ^in  his  submitting 
to  a  court,  which  he  claims  cannot  pass  on  it,  any^  subsequent  plea, 
— (either  with  the  first,  or  before  the  first  be  decided,  and  decided 
in  fasor  oi  the  jurigdiotion ;)— even  though  such  subsequent  plea 
be  for  one  of  the  causes  for  the  (so-called)  demurrer.  (  See  ante, 
chap  II.  note  vii.  Code  §  148.  Post,  chap,  ix  note  iii.  8  How. 
Pr.  Rep.  258.  15  lb.  500.  4  Kern.  469.)  However  that  maybe, 
it  is  held  that  a  defendant  cannot  demur,  and  answer,  to  the  same 
matter.  12  How.  Pr.  Hep.  563.  Ante,  chap.  II.  note  ix.  And 
this   would  seem  entirely  unobjectionable  j    and  indeed,  the   only 
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Defendant  may  plead  two,  or  more,  to  different  points. 

Sec.  4.  Nor  is  the  defendant  allowed  to  plead 
simultaneously,  to  the  same  thing  or  point,  two  dila- 
tory pleas  of  the  same  kind,  (as  two  outlawries  of  the 
plaintiff),  or  two  of  the  same  class,  as  {outlawry  and 
alienage.)  For  this  would  amount  to  duplicity,  which 
the  rules  of  pleading  forbid,  {w) 

Sec.  5.  Neither  can  he  plead,  at  one  time,  two 
dilatory  pleas  of  different  classes  or  degrees,  either  to 
the  whole,  or  to  \h.Q  same  part,  of  the  writ,  or  matter 
in  demand,  (z)  For  such  pleading  would  be  not  only 
double,  but  incongruous:  Since  the  plea,  which  is 
subsequent  to  the  other  in  the  order  of  pleading,  would 
be,  as  will  presently  appear,  a  waiver  of  the  other,  (ii) 

Sec.  6.  But  the  defendant  may  plead,  at  the  same 
time,  two  different  dilatory  pleas,  either  of  the  same 
class,  or  of  different  classes,  to  different  points — as  differ- 
ent parts  of  the  matter  in  demand,  {y)  For  as  the  pleas 
go  to  different  points,  they  do  not  constitute  duplicity ; 

(w)  Lawes'  PI.  108.  Com.  Dig.  Abatement,  0. 1.  3,  4.  Tidd, 
589.     3  Ld.  Eay.  183.     Bac.  Abr.  Abatement,  0. 

(x)  Com.  Dig.  Abatement,  C.  I.  3.  Lawes'  PI.  108.  Co.  Litt. 
303.  a. 

(y)  Com.  Dig.  Abatement,  I.  5.     Lawes'  PI.  107. 


legitimate  rule,  in  view  of  section  251  of  the  Code ;  wUch  provides 
that  where  there  is  an  issue  of  law, — a  demurrer, — (even  though 
there  be,  in  the  same  case, an  issue  of  fact;) — the  issue  oilaw  must 
be  tried,  before  any  issue  of  fact  ca,nle:  Thus  leaving  a  party  full 
opportunity  to  answer,  upon  the  fact,  after  the  decision  of  the  demur- 
rer. And^  in  practice,  this  is  frequently,  and  properly  allowed  to  be 
done. 

(ii)  Incongruousness  seems  do  objection,  in  N.  Y;;   and  such 
statements  waive  nothing. 
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and  for  the  same  reason,  they  are  not  incongruous, 
even  if  they  are  of  different  classes,  unless  one  of 
them  has  before  been  waived.  The  defendant,  there- 
fore, may  plead  simultaneously  the  nonjoinder  or  mis- 
joinder of  a  party,  as  plaintiff,  to  one  count ;  and  the 
nonjoinder  of  another  person,  as  defendant,  or  other 
matter  of  abatement,  to  the  other. 

Sec.  7.  He  may  also,  at  the  same  time,  plead  a 
dilatory  plea  as  to  part  of  the  matter  in  demand,  and 
in  bar,  as  to  the  residue  :  As  nonjoinder  of  a  party, 
to  one  of  two  counts  in  assumpsit,  and  non  assumpsit, 
or  a  special  plea  in  bar  to  the  other  (z) :  Different 
pleas  to  different  counts  being  virtually,  as  they  app^iar 
upon  the  record,  pleas  to  different  demands,  or  causes 
of  action.  (1) 

Sec.  8.  The  order  to  be  observed,  in  pleading  the 
several  dilatory  pleas  before  enumerated,  is  the  same 
as  that  in  which  they  are  named  in  the  enumeration ; 
and  this  order  is  dictated  by  the  principle,  that  the 
pleading  of  any  one  of  the  pleas,  in  that  enumeration, 
is  a  tacit  waiver  of  those  of  the  preceding  class  or 
classes.  Thus,  a  plea  of  the  second  class  waives  those 
of  the  first ;  one  of  the  third  class  waives  those  of  the 
first  and  second;  and  the  same  principle  prevails 
through  the  whole  series. 

Sec.  9.  But  as  the  only  object  of  the  foregoing 
minute  division,  and  subdivision  of  dilatory  pleas,  is 
to  show  their  priorities  in  the  order  of  pleading  ;  and  as 
these  priorities,  and  the  several  offices  of  dilatory 

(z)  Lawes'  PL  107-8.    2  Bos.  &  P.  420.     Vid.    10  Mod.  285. 

(1)  In  the  States  of  Connecticut  and  Massachusetts,  it  has  here- 
tofore been  customary  to  assign  any  number  of  causes  of  abatement 
in  one  and  the  same  plea.     (Story's  PL  59-60.) 
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pleas,  may  be  sufficiently  explained,  under  tlie  three- 
fold division,  heretofore  mentioned,  (ch.  2,  §  34) ;  the 
latter,  as  being  the  naore  simple,  will  be  still  pursued. 

Sec.  10.  Dilatory  pleas  then,  according  to  the 
division  under  which  they  are  now  to  be  considered, 
and  have  already  been  classed,  in  a  former  part  of 
this  Treatise,  are — I.  Pleas  to  the  jurisdiction  of  the 
court:  II.  Vleas  to  the  disability  of  the  plaintiff :  III. 
Pleas  in  abatement,  (a) 

Sec.  11.  It  is  here  to  be  observed,  that  what  are 
termed  pleas,  in  abatement,  in  this  threefold  division 
of  dilatory  pleas,  comprehend  all  those  which,  in  the 
more  minute  division  (ante,  §  1),  follow  pleas  to  the 
person  of  the  plaintiff.  All  dilatory  pleas,  therefore, 
which  go  to  the  disability  of  the  person  of  the  defen- 
dant, and  all  those  which  follow  that  class  of  pleas,  in 
the  latter  division,  are  here  to  be  considered  as  pleas 
in  abatement,  properly  so  called.  But  pleas  founded 
upon  a  defendant's  privilege,  exempting  him  from 
suits,  except  in  a  particular  court,  are  here  considered 
as  pleas  to  the  jurisdiction  of  the  court.     (See  post,  §  16.) 

Sec.  12.  Dilatory  pleas  having  been  formerly 
used  for  the  mere  purpose  of  delay,  and  without  any 
foundation  in  fact ;  it  is  enacted,  by  the  statute  4 
Ann  c.  16,  §  11,  that  no  plea  of  this  class  shall  be 
received  without  affidavit  made  of  its  truth,  or  of  some 
matter,  which  shall  induce  the  court  to  believe  it 
true,  (b)  But  this  enactment,  though  universal  in  its 
terms,  is  applicable  only  to  pleas  alleging  extrinsic 

(a)  3  Black.  Com.  801. 

(J)  Bac.  Abr.  Pleas,  &c.  E.  2.  lb.  Abatement,  0.  2  Saund. 
210.  e.    Sayer,  293.     3  Wils.  51 
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matters:    As  those,  appearing  upon  tlie  face  of  the 
record,  can  require  no  proof,  (c)  (iii) 

I.  Of  Pleas  to  the  JuHsdiction. 

Sec.  13.  A  plea  to  the  jurisdiction  is  one  which 
denies  that  the  court  has  jurisdiction  of  the  cause,  (d) 

This  is  the_^rs^  plea,  in  the  regular  order  of  plead- 
ing, on  the  part  of  the  defendant,  (e)  The  defendant 
therefore,  if  he  would  except  to  the  jurisdiction  of 
the  court,  in  any  case  in  which  the  exception  must 
be  taken,  if  taken  at  all,  hy  plea,  must  do  it  before  he 
offers  any  other  plea :  For  in  such  a  case,  a  plea  of 
any  kind,  which  refers  to  the  court  any  other  ques- 
tion than  that  of  its  own  jurisdiction,  (which  last 
every  court  must,  from  the  necessity  of  the  case, 
decide  for  itself,  in  the  first  instance),  is  a  tacit  admis- 
sion that  the  court  has  a  right  to  judge  in  the  cause ; 
or  in  other  words,  that  it  has  jurisdiction :  And  thus 
all  exception  to  the  jurisdiction  is  waived. (/) 

In  every  such  case  also,  a  plea  to  the  jurisdiction, 
must,  for  a  similar  reason,  be  pleaded,  if  at  all,  before 

(e)  3  Bos.  &  P.  397.    2  Ld.  Kay.  1409.     1  Chitt.  PI.  452. 
Id) .  Bao.  Abr.  Pleas,  &c.  E.  1.  2. 
(e)  Bao.  Abr.  Pleas,  &o.  A.  E.  1.  2.     Co.  Litt.  303. 
(/)  lid.    Co.  Litt.  127.  b.    Hob.  164. 

(iii)  In  N.  Y.  our  demurrer  never  need  be  verified ;  but  an  an- 
swer must  be,  if  the  complaint  be.  But  our  demurrer,  though  nom- 
inally reaching  many  causes  that  can  hardly  appear  on  the  face  of 
the  complaint;  (see  ante,  note  to  §  43,  of  chap.  II;)  is  confined  to 
such  causes  as  do  there  appear  J  and  so  comes  within  the  reason,  in 
the  text,  for  not  requiring  a  verification.  But  as,  by  §  147  (of  the 
Code,)  an  answer  may  set  up  the  facts  ■which  do  not  so  appear,  and 
then  take  the  objection ; — the  verification  will  be  there  required,  if 
the  complaint  be  verified ; — otherwise,  not. 
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a  general  or  even  a  special  imparlance,  (g)     But  for  the 
distinctions  on  this  head,  see  ch.  2,  §§  17,  18,  19. 

Sec.  14.  Want  of  jurisdiction  may  arise,  at  com- 
mon law,  from  either  of  several  causes — as  1.  From 
what  may  properly  be  termed  privilege  of  tenure; 
under  which  head  falls  the  plea  of  ancient  demesne : 
2.  From  sovae,  privilege  of  the  defendant,  by  which  he 
is  exempted  from  liability  to  suits,  in  the  court  in 
which  the  action  is  brought:  3.  From  the  cause  of 
action's  having  arisen  out  of  the  limits  of  the  court's 
jurisdiction :  4.  From  a  want  of  power  in  the  court 
to  take  cognizance  of  the  subject-matter  of  the  suit. 

Sec.  15.  I.  When  land,  sued  for  in  any  of  the 
superior  courts,  (as  the  King's  Bench,  Common  Pleas, 
&c.)  is  held  in  ancient  demesne,  the  defendant  may 
plead  that  fact,  to  the  jurisdiction  of  the  court  {h) : 
Ancient  demesne  being  a  peculiar  and  privileged  spe- 
cies of  tenure,  cognizable  only  in  the  court  of  the 
manor,  of  which  the  land  so  held  is  parcel,  (i) 

This  plea,  I  trust,  is  unknown  to  the  laws  of  any  of 
the  United  States  :  Since  no  such  tenure  or  court,  it 
is  presumed,  exists  in  any  of  them. 

Sec.  16.  II.  If  an  attorney,  or  other  officer  of  one 
of  the  superior  courts  of  Westminster,  is  sued  alone, 
and  in  his  own  individual  capacity,  in  another  court, 
in  any  action  that  the  court  of  which  he  is  an  officer, 
is  competent  to  try ;  he  may  defeat  the  suit,  by  plead- 
ing his  privilege,  as  an  of&cer  of  the  court  to  which  he 

(g)  2  Saund.  2.  (n.  2.)     Tidd,  418. 

(h)  Com.  Dig.  Abatement,  D,  1.  2  Leon.  190.  Sty.  273.  3 
Lev.  182. 

{i)  2  Black.  Com.  93.    3  Woodes,  12. 
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belongs,  {k)  This  privilege  is  allowed,  on  the  pre- 
sumption that  the  constant  attendance  of  these  officers, 
in  their  own  courts,  is  necessary  to  the  due  adminis- 
tration of  justice. — But  as  this  privilege,  also,  is  pre- 
sumed not  to  exist  in  any  of  the  United  States ;  the 
more  particular  rules  relating  to  it  are  here  omitted. 
Sec.  17.  III.  It  is  in  some  cases,  a  good  plea  to 
the  jurisdiction,  that  the  cause  of  action  arose  out  of 
the  local  limits  of  the  court's  jurisdiction;  in  others  it 
is  not  so.  And  on  this  head  the  following  distinc- 
tions are  to  be  observed : 

Sec.  18.  1.  In  courts  of  Zm2ife(Z  jurisdiction, — i.e. 
courts  whose  jurisdiction  extends  only  to  causes  of 
action  actually  arising  within  certain  local  limits— it 
is  a  good  plea  to  the  jurisdiction,  as  well  in  transitory 
as  in  local  actions,  that  the  cause  of  action  did  not 
accrue  within  those  limits.  Q)  Most  of  the  city  courts, 
in  the  United  States,  are  believed  to  be  thus  limited 
in  their  jurisdiction. 

In  such  cases,  however,  it  is  not  necessary  for  the 
defendant  to  plead  to  the  jurisdiction  :  Since  the  ex- 
ception may  be  taken  under  ihe,  general  issue,  (m)  For 
the  legal  presumption  being  against  the  jurisdiction  of 
such  inferior  courts;  it  is  necessary  for  him,  who 
sues  in  one  of  them,  to  allege  that  the  cause  of  action 
arose  within  its  jurisdiction.  If  this  allegation,  is 
omitted  his  declaration  is  ill ;    and  if  the  allegation 

(k)  Com.  Dig.  Abatement,  E.  4.  2  Bulstr.  207.  2  Salk.  544 
Andr.  44.     Bac.  Abr.  Abatement,  C. 

{I)  Bac.  Abr.  Pleas,  &o.  E.  1.  Gilb.  H.  C.  P.  188-9.  1  Roll 
Ab.  545-6.     Bac.  Abr.  Courts,  D.  4. 

[m)  Bac.  Abr.  Pleas,  &o.  E.  1.  1  Lill.  Ab.  366.  1  Saund.  98. 
(n.  1)     ailb.  H.  C.  P.  188-9.    2  Tea.  357.    6  East,  601. 
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being  made,  is  not  proved,  he   is  liable  to  a  non- 
suit, (n)  (iv) 

Sec.  19.  2.  Courts  of  general  jurisdiction,  (as  the 
Superior  Courts  of  Westminster,  in  England),  have 
cognizance  of  all  transilory  actions,  wherever  the  cause 
of  action  may  have  accrued  :  Since  all  such  actions, 
in  general,  follow  the  person  of  the  defendant,  (o) 
The  same  extent  of  jurisdiction  appertains  not  only 
to  the  several  Superior  Courts,  (or  highest  courts  of 
ordinary  jurisdiction),  of  the  several  states,  which 
compose  the  United  States ;  but  to  various  other  courts, 
of  subordinate  authority,  in  many  of  the  states,  and 
probably  in  all  of  them. 

Sec.  20.  3.  But  it  is  a  good  exception  to  the  juris- 
diction of  courts,  even  of  the  superior  class,  that  the 
cause  of  action,  when  local,  accrued  in  &  foreign  state, 
or  in  any  place  where  the  process  of  the  court  can- 
not run.  {^) 

Sec.  21.  Thus,  to  an  action  of  trespass  quare  clau- 
sum  fregit — or  an  action  for  rent  arrear,  against  the 
assignee  of  a  lease—or  any  other  action,  in  general, 
arising  out  of  the  realty,  it  is  a  good  plea  to  the  juris- 

(w)  2  Inst.  231.  1  Roll.  Ab.  545-6.  Bac.  Abr.  Pleas,  &c.  E.  1. 
Gilb.  H.  C.  R.  188-9. 

(o)  Com.  Dig.  ilca'oM.N.  7.  Cowp.  161.  177-8.  341  2  H.  Black. 
145-161.     5  T.  R.  616.     7  lb.  243.    Ante,  oh.  3,  ^  159. 

(p)  Bac.  Abr.  Pleas,  &c.  E.  1,  lb.  Actions  Local,  &c.  A.  1. 
2  Bl.  Rep.  1070.  4  T.  R.  503.  7  lb.  587.  1  Stra.  646.  Ante,  ch. 
3,  ^  108. 


(iv)  There  seems  no  reason,  why,  if  a  complaint  in  one  of  these 
inferior  courts  does  not  show  its  jurisdiction,  it  is  not  good  cause 
for  a  demurrer,  under  §  144  of  the  Code :  It  certainly  is  within  the 
principle  of  the  text. 
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diction  of  a  court,  even  of  general  jurisdiction,  that 
the  land,  on  which  the  wrong  was  committed,  or  out 
of  which  the  action  arose,  lies  in  a  foreign  country  or 
state.  (5)  And  the  same  rule  extends  to  all  local 
actions,  in  general,  the  causes  of  which  arose  in  a 
foreign  state.  (2) — ^In  the  application  of  this  rule,  in 
the  United  States,  the  several  states  are,  in  relation 
to  each  oi\iQV,  foreign. 

Sec.  22.  In  an  action  brought  for  the  recovery  of 
a  local  subject,  (as  land),  situated  in  a  foreign  country, 
or  beyond  the  reach  of  the  process  of  the  court,  a  plea 
to  the  jurisdiction  cannot,  however  on  principle,  be 
necessary  for  the  purpose  of  ousting  the  jurisdiction. 
For  as  the  judgment,  demanded  in  such  an  action, 
being  in  rem,  would,  if  rendered  be  utterly  nugatory 
(since  the  subject  could  not  be  reached  by  any  pro- 
cess of  the  court) ;  the  exception  may  be  taken  in  any 
stage  of  the  proceedings,  (r)  (v) 

Sec.  23.  But  in  local  actions  which  axe  personal, 
and  in  which  of  course,  the  judgment  demanded  may 

(g)  Com.  Dig.  Abatement,  D.  3.  1  Salt.  80.  1  Show.  191. 
Garth.  182. 

(r)  Cowp.  176.    7  T.  E.  587-8,    1  Chitt.  PL  284. 

(2)  For  the  emimeration  and  description  of  local  actions,  in  gen- 
eral, see  ante,  ch.  3,  §  105  to  ^  131. 

(v)  On  sections  21,  22.  See  ante,  chap.  III.  §  109,  note ;  and  § 
112  note ;  that  where  a  court  of  equity  gets  jurisdiction  of  the  per- 
son, it  will  make  a  decision  in  rem  /—although  the  subject  be  situated 
in  a  foreign  state.  (3  Kern,  591.)  But  the  suit, — ^though  now  in 
the  Supreme  Court, — '(which  is  a  court  of  law,  as  well  as  of  equity,) 
must  still  he  an  equitable  one ;  i.  e,  must  ask  such  relief  as-  only  a 
court  of  equity  can  give ;  or  the  rule  in  the  text  governs. 
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be  enforced  against  the  person  or  goods  of  the  defen- 
dant (as  in  trespass  quare  clausum  fregit,  debt  for  rent 
against  the  assignee  of  a  term,  &c.) — if  the  cause  of 
action  accrued  in  a  foreign  state,  or  where  the  pro- 
cess of  the  court  cannot  run,  it  appears  to  have  been 
formerly  deemed  necessary,  in  a  Superior  Court,  to 
plead  to  the  jurisdiction,  (s)  And  such  is  now  the 
rule,  in  relation  to  this  class  of  local  actions,  in  the 
courts  of  Westminster,  when  the  cause  of  action 
accrued  in  Wales,  or  in  a  County  Palatine,  where 
though,  within  the  kingdom  of  England,  the  ordinary 
process  of  these  courts  does  not  run.  (t) 

Sec.  24.  It  seems  now,  however,  that  where  a 
local  action,  not  requiring  a  judgment  in  rem,  (as  tres- 
pass quare  clausum  fregit,  for  an  injury  to  land  lying 
in  a  foreign  country),  is  brought,  even  in  a  Superior 
Court,  exception  may  be  taken  to  the  jurisdiction, 
under  the  general  issue,  (u) 

Sec.  25.  4.  It  is  a  fatal  objection  to  the  jurisdic- 
tion of  any  court,  that  it  has  not  cognizance  of  the 
subject-matter  of  the  suit — i.  e.  that  the  nature  of  the 
action  is  such  as  the  court  is,  under  no  circumstances, 
competent  to  try.  (v)  As  if  a  real  action  were  brought 
in  B.  R. :  Or  a  cause,  exclusively  of  admiralty  juris- 
diction, in  any  court  of  common  law.  In  any  such 
case,  neither  a  plea  to  the  jurisdiction,  nor  any  other 
plea  would  be  necessary,  to  oust  the  jurisdiction  of  the 

(s)  1  Salk.  80.  1  Show.  191.  Garth.  182.  Com.  Dig.  Abate- 
ment, D.  3. 

(0  Bac.  Abr.  Pleas,  &c.  E.  1.  1  Chitt.  PI.  427.  Cowp.  172. 
Andr.  198. 

(m)  4  T.  R.  503.  &  vid.  6  East,  583.  598-9.     7  T.  B.  587. 

(v)  10  Co.  68.  76.  b.  1  Vent.  133-4.  Hardr.  478.  481.  8  Mass. 
R.  87.    12  lb.  367. 
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court.  The  cause  might  be  dismissed  on  motion; 
and  even  without  motion,  it  would  be  the  duty  of  the 
court  to  dismiss  it  ex  officio.  For  the  whole  proceeding 
would  be  coram  non  judice,  and  utterly  void. 

Sec.  26.  As  to  ih&mode  of  pleading  ijo  the  jurisdic- 
tion there  is  an  essential  difference  to  be  observed, 
between  a  plea  to  the  jurisdiction,  in  a  court  of  limited, 
and  one  of  general  jurisdiction :  In  a  court  of  the  for- 
mer class,  it  is  sufficient  to  plead  negatively — i.  e.  to 
show,  by  proper  allegations,  that  the  court  has  not 
jurisdiction :  Whereas  in  a  superior  court  it  is  neces- 
sary, both  at  law,  and  in  equity,  and  as  well  in  crimi- 
nal as  in  civil  cases,  not  only  to  show  that  the  court 
has  not  jurisdiction ;  but  also  to  point  out,  specially, 
some  other  court  which  has  it.  {w)  For  if  it  does  not 
appear  that  a  remedy  can  be  had  in  some  other  tri- 
bunal ;  that  very  fact  will,  in  general,  confer  jurisdic- 
tion upon  a  superior  court ;  as  there  would  otherwise 
be,  for  aught  that  would  appear,  a  failure  of  justice. 
But  it  seems  manifest,  for  reasons  which  have  already 
been  stated,  that  neither  in  this,  nor  in  any  other 
way,  can  jurisdiction  be  ultimately  given  to  any  court, 
which  has  not  cognizance  of  the  subject-matter ;  as 
where  the  action  is  brought  for  the  recovery  of  real 
property,  lying  in  a  foreign  country,  or  where  the 
process  of  the  court  cannot  run. 

Sec.  27.  A  plea  to  the  jurisdiction  must  be  signed 
by  the  defendant  in  person.  For  if  signed  by  an 
attorney,  who  is  an  officer  of  the  court,  he  is  supposed 
to  have  signed  it  by  leave  of  the  court;  and  the  ask- 
ing of  leave  is  considered  as  a  tacit  admission  of  the 

{w)  Yelv.  13.  1  Ves.  202.  2  lb.  357.  2  Burr.  1047.  Cowp. 
172.    Doot.  PI.  234.    6  East,  583,  598,  601.     3  Mass  E.  26. 


OF  PLEAS  TO  THE  DISABILITY  OF  PLAINTIFF.        223 
"When  the  plaintiff  may  assign  the  want  of  jurisdiction,  &c. 

jurisdiction,  (x)  But  such  an  implied  admission 
obviously  cannot  aid  the  jurisdiction,  except  in  cases, 
in  which  the  objection  to  the  jurisdiction  must  be 
taken,  if  at  all  by  plea  to  the  jurisdiction,  and  can  be 
taken  in  no  other  way. 

Sec.  28.  In  ejectment,  according  to  the  English 
practice,  a  plea  to  the  jurisdiction  cannot  be  pleaded, 
except  by  leave  of  court  (y) :  Because  without  such 
leave,  the  real  defendant  is,  by  the  '  common  rule,' 
obliged  to  plead  the  general  issue. — Under  the  more 
simple  forms  of  this  action,  which  prevail  in  some  of 
the  United  States,  no  such  leave  is  necessary. 

Sec.  29.  A  plea  to  the  jurisdiction,  concludes  to 
the  cognizance  of  the  court,  by  praying  judgment,  if 
the  court  will  take  '  cognizance,  (or  have  further  cog- 
nizance),' of  the  suit — or  in  more  technical  language, 
'  of  the  plea  aforesaid.'  (z) 

Sec.  30.  Whenever  jurisdiction  cannot  be  given 
to  the  court,  by  the  defendant's  omitting  to  plead  to 
the  jurisdiction,  or  by  consent  of  parties,  the  plaintiff 
in  the  suit  may  assign  for  error  the  want  of  jurisdic- 
tion ;  although  he,  himself,  chose  to  resort  to  the  court 
for  redress,  (a)  For  in  such  a  case,  nothing  can  give 
validity  to  the  judgment. 

II.  Of  Pleas  to  the  disability  of  the  Plaintiff. 

Sec.  31.  There  are  certain  legal  disabilities,  which 
disqualify  the  subjects  of  them  to  prosecute  suits; 

(z)  Bac.  Abr,  Abatement,  A.  lb.  Pleas  &c.  E.  2.  6  Mod.  146. 
Lawes'  PI.  91.     6  Pick.  371. 

{y)  1  Black.  Kep.  197.    2  Burr.  1046.   3  Wils.  51.    8  T.  K.  474. 

(z)  Bac.  Abr.  Pleas,  &c.  E.  1.  3  Black.  Com.  303.  1  Wentw. 
PI.  19.  2  Chitt.  PI.  412.  3  T.  E.  186.  5  Mod.  146.  Lawes' 
PI.  109. 

(ffl)  2  Cranch,  126. 
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and  which  are  therefore  pleadable  '  to  their  disability ' 
as  plaintiffs.  Some  of  these  entirely  defeat  the  suit ; 
while  others  only  suspend  it,  quousque — until  the  disa- 
bility be  removed. 

These  disabilities,  as  they  exist  in  the  law  of  Eng- 
land, are  the  following : 

Sec.  32.  I.  OM^/awr?/.  (3)— That  the  plaintiff  is  an 
outlaw,  is  pleadable  to  his  disability :  One  of  the 
effects  of  a  judgment  of  outlawry  being,  to  disable  the 
outlaw  to  assert  any  civil  right  in  a  court  of  justice, 
while  that  judgment  remains  in  force,  (b) 

Sec.  33.  If  the  disability  existed,  when  the  cause 
of  action  accrued ;  it  has  the  effect  of  totally  defeating 
the  suit  (c) ;  which,  in  such  a  case,  was  improper  in 
its  commencement.  But  the  disability,  when  it  com- 
mences after  the  accruing  of  the  cause  of  action,  is 
only  a  temporary  impediment,  which  does  not  abso- 
luiely  destroy  4he  suit.  For  as  the  action  in  this  case 
is  rightly  commenced ;  the  supervening  disability  has 
no  other  effect,  than  that  of  suspending  the  proceed- 
ings in  it,  until  the  impediment  is  removed ;  and  this 
can  be  done,  only  by  a  reversal  of  the  judgment  of 
outlawry,  or  a  pardon,  (d) 

Sec.  34.  I£two  sue  as  co-plaintiffs,  in  a  personal 
action,  a  plea  that  one  of  them  is  an  outlaw,  will  if 

(J)  Bac.  Abr.  Abatement,  B.     Litt.  §  197.     Co.  Litt.  128.  a. 

(c)  Lawes'  PI.  102-3. 

(d)  Bac.  Abr.  Abatement,  B.  1.    Lawes'  PL  103.    12  Mod.  400. 

(3)  As  this  disability,  and  those  which  follow  it,  to  that  of  excom- 
munication, inclusive,  can  be  of  little  practical  importance  in  the 
United  States ;  little  more  concerning  these,  than  a  mere  enumera- 
tion of  them,  will  be  presented  in  this  Treatise. 
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established,  defeat  or  suspend  the  suit,  as  to  both,  (c) 
For  as  they  sue  jointly,  and  of  course  assert  a  joint 
right ;  they  must  recover  jointly,  or  not  at  all,  in  that 
suit. 

Sec.  35.  That  the  plaintiff  is  an  outlaw,  is  always 
pleadable  to  his  disability,  and  in  some  cases  it  can 
be  pleaded  in  no  other  way ;  in  others,  it  may  be 
pleaded  either  to  his  disability,  or  in  bar.  (/)  And 
the  distinction  between  these  different  cases,  is  the 
following : — 

Sec.  36.  If  the  right  of  action  is  not  forfeited  by 
the  outlawry — (as  where  the  action  is  for  an  injury 
to  the  person ;  such  as  battery,  slander,  &c ;  and  in 
general,  where  the  damages  demanded  are  altogether 
presumptive) — this  defence  goes  only  to  the  disability 
of  the  plaintiff,  and  is  not  pleadable  in  bar  (g) :  Be- 
cause rights  of  action,  of  this  kind,  are  not  in  their 
nature  forfeitable  by  crimes. 

Sec.  37.  Butajudgmentofoutlawry,  which  works 
a  total  forfeiture  of  the  outlaw's  property,  (as  where  he 
is  outlawed  on  a  charge  of  felony),  may  in  general,  be 
pleaded  either  to  his  disability,  or  in  bar,  in  all  suits 
in  which  he  asserts  a  right  of  property,  (h)  For  by 
such  a  judgment,  the  right  of  action  is  itself,  by  the 
common  law,  forfeited  to  the  crown  or  state. 

Sec.  38.     II.  Attainder  of  treason  or  felony,  by 

(e)  Com.  Dig.  Abatement,  E.  2. 

(/)'  Bae.  Abr.  Abatement,  L.     Co.  Litt.  128.  h. 

Is)  Bao.  Abr.  Outlawry,  D.  4.  (3.)  lb.  Abatement,  L.  Co. 
Litt.  128.  b.  1  Chitt.  PI.  473.  5  Co.  109.  2  Lill.  Ab.  338.  Ow. 
22.     3  Lev.  29. 

(A)  Bae.  Abr.  Outlawry,  D.  4.   (3.)    Abatement,  L.     Com  Dig. 
Pleader,  2.  G.  4.     1  Chitt.  PL  473.    Lawes'  PI.  38.  104. 
15 
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the  common  law,  disables  the  party  attainted,  to 
prosecute  any  civil  action,  and  may  therefore,  (like  a 
judgment  of  outlawry  for  such  an  offence),  be  pleaded 
to  his  disability,  when  plaintiff  in  a  suit.  (0  For  by 
the  attainder,  the  traitor  or  felon  is  civilly  dead,  (k) 

Sec.  39.  III.  IV.  V-  Pramunire,  (or  the  offence  of 
maintaining  the  Papal  power  in  the  realm  of  Enland) 
— Popish  recusancy — and  Monachism,  i.  e.  being  a  Monk 
professed,  are,  by  the  common  and  statute  law  of  Eng- 
land, respectively  pleadable  to  the  plaintiff's  disa- 
bility. (I)  But  neither  of  these  disabilities,  I  trust,  is 
recognized  by  the  laws  of  any  of  the  United  States. 

Sec.  40.  VI.  Excommunication  is  also  by  the  law 
of  England,  a  civil  disability,  and  as  such  pleadable 
to  the  person  of  an  excommunicated  plaintiff,  suing 
either  in  his  own  right,  or  in  the  character  of  execu- 
tor or  administrator,  (m)  The  excommunication  of 
the  plaintiff  does  not  however  destroy  the  suit,  but 
merely  suspends  it  until  the  plaintiff  has  obtained 
absolution,  (n)  This  disability  also  is  unknown  to  the 
laws  of  this  country. 

Sec.  41.  VII.  Alienage  is,  in  some  actions,  plead- 
able to  the  disability  of  the  plaintiff;  but  not  in  all. 
In  regard  to  the  extent  of  this  disability,  there  exists 
a  distinction,  first,  between  alien  enemies  and  aliens 
in  amity  ;  and  secondly,  between  the  species  of  actions, 
which  the  latter  can,  and  cannot,  maintain. 

{i)  3  Black.  Com.  301.  4  lb.  112.  380-2.  Com.  Dig.  Abate- 
ment, E.  3. 

(k)  4  Black.  Com.  380.     3  Inst.  213. 

(Z)  3  Black.  Com.  301-2.   4 lb.  112.    Com.'Dig.Ahaiement,lE.5. 

(m)  Godolpb.  85.  3  Black.  Com,  301.  Bac.  Abr.  Abatement, 
■ii.2. 

In)  Bac.  Abr.  Abatement,  B.  2.     Vid.  St.  51  Geo.  III.  c.  127. 
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Sec.  42.  An  alien  enemy  can  in  general  maintain, 
in  his  own  right  no  action ;  real,  personal  or  mixed. 
This  rule  extends,  as  well  to  prisoners  of  war  detained 
here,  as  to  all  other  subjects  of  a  hostile  power,  (o) 
For,  as  a  general  rule,  such  an  alien,  being  out  of  the 
protection  of  the  laws  of  the  state,  with  which  his 
own  is  at  war,  can  have  no  civil  remedies  under  them. 

Sec.  43.  This  rule,  however,  does  not  extend  to 
an  alien  enemy  residing  here,  under  a  license  protec- 
tion or  safe  conduct,  from  the  executive  government,  {p) 
For  such  license,  &c.  places  him  under  the  protection 
of  the  law,  and  substantially  upon  the  same  footing 
as  that  of  an  alien  friend. 

Sec.  44.  The  question  whether  an  alien  enemy, 
not  thus  protected  by  the  government,  can  maintain 
suits  in  the  character  of  executor  or  administrator,  has 
been  a  subject  of  considerable  debate,  and  diversity 
of  opinion,  {q)  The  better  opinion  appears  to  be,  that 
he  cannot,  {r)  For,  without  adverting  to  the  several 
reasons,  urged  in  the  books,  on  either  side  of  the 
question,  it  may  be  sufficient  to  observe,  that  his  right 
to  sue  here,  in  any  capacity,  would  seem  of  course  to 
give  him  the  additional  right,  not  only  of  holding 
such  personal  intercourse  and  communication  with  his 
counsel  and  others  here,  as  the  policy  of  the  laws  of 

(o)  Bac.  Abr.  Abatement,  B.  3.  Aliens,  D.  2  Stra.  1082.  6  T. 
R.  23.  49.     8  lb.  166.    4  East,  502. 

(p)  Bac.  Abr.  Abatement,  B.  3.  Aliens,  D.  1  Salk.  46.  4 
Mod.  405.  1  Ld.  Ray.  282.  2  Stra.  1082.  8  T.  R.  166.  10 
Johns.  R.  69. 

{q)  Cro.  Bliz.  142.  684.  Skin.  370.  Carter,  193.  Bac.  Abr. 
Aliens,  D.     Executors,  &c.  A.  4. 

(r)  Co.  Litt.  129.  b.  1  Salk.  46.  1  Ld.  Ray.  282.  Toll,  on 
Ex'rs.  32. 
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war  forbids,  between  the  subjects  of  belligerent  states ; 
but  also  of  appearing  personally  in  the  court,  in  which 
his  action  is  brought,  and  of  remaining,  during  its 
pendency,  within  the  territories  of  the  state  at  war 
with  his  own :  A  right  which  no  alien  enemy,  not 
protected  by  the  government  of  the  state  wiih  which 
his  own  is  at  war,  can  possess. 

'  Alien  enemy '  may  be  pleaded,  as  well  in  bar,  as  to 
the  plaintiff's  disability,  (s)  For  the  law  recognizes, 
in  such  alien,  no  right  of  action  during  the  war. 

Sec.  45.  Under  the  plea,  that  the  plaintiff  is  an 
alien  enemy,  the  burden  of  proof  is  on  the  defendant,  (t) 
For  every  suitor  is  presumed  to  be  under  the  protec- 
tion of  the  law,  and  of  ability  to  maintain  his  suit, 
until  the  contrary  is  shown.  Hence  the  plea  must 
allege,  not  only  that  the  plaintiff  is  an  alien  enemy : 
But  also,  that  he  has  no  license,  safe-conduct,  or  protec- 
tion, from  the  government  of  the  kingdom  or  state,  in 
which  the  suit  is  brought  (w) :  An  example  of  the 
highest  degree  of  certainty  required  in  pleading,  (Vid. 
post.  §§  66.  67.  and  ante,  ch.  3,  §§  57.  58.) 

Sec.  46.  An  alien-friend,  being  under  the  protec- 
tion of  the  law,  may  in  general  maintain  actions  of 
any  kind,  either  in  his  individual  or  representative 
character;  except  in  so  far  as  his  legal  incapacity  to 
hold  certain  species  of  property  disables  him  to  sue 
for  the  recovery  of  it,  or  for  damage  done  to  it. 

(s)  Bae  Abr.  Abatement,  B.  3.  Aliens,  E.  Co.  Litt^  129.  6  T. 
R.  24.  4  East,  407.  410.  Com.  Dig.  Abatement,  K.  1  Bos,  &  P. 
222.  (n.  a.)  2  lb.  72.  2  Chitt.  PL  425-6.  1  lb.  470.  473.  3  Inst. 
Cler.  16.     Vid.  10  Johns.  R.  183.     11  Mass  R.  26.  119. 

{t)  2  Stra.  1082.     Vid.  also  «  T.  R.  166.    4  Mod.  405. 

(u)  8  T.  R.  166.  4  Mod.  405.  3  Inst.  Cler.  16,  2  Chitt.  PI. 
425-6.     Vid.  2  Gallison,  127-129 ;  semb.  cont. 
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He  may,  therefore,  maintain  actions  for  the  recov- 
ery of  debts — ^for  injuries  to  his  person — and  in  general, 
actions  of  any  kind  relating  to  personal  chattels,  (v) 
In  these  several  cases,  therefore,  alienage  is  no  dis- 
ability, (vi) 

Sec.  47.  In  real  and  mixed  actions,  however,  ali- 
enage is  held  a  good  plea  to  the  disability  of  the 
plaintiff,  even  though  he  be  an  alien-friend,  (w)  For 
in  both  these  actions,  real  property  is  recovered ;  and 
as  no  alien  can,  it  is  said,  hold  such  property,  it  fol- 
lows that  he  cannot  recover  it  by  suit.  (4) 

Sec.  48.  But  this  rule  seems  to  require  some  qual- 
ification. For  though  no  alien  can  inherit  real  estate ; 
an  alien-friend  can,  nevertheless,  take  it  by  purchase, 
and,  as  a  purchaser,  hold  it  against  all  others  than  the 

{v)  Cowp.  171.     3  Black.  Com.  384.     2  H.  Black.  162.    Yelv. 

198.     Bac.  Abr.  Aliens,  D.     Co.  Litt.  129.  h.     2  Kent's  Com.  54. 

{w)  Bac.  Abr.  Abatement,  B.  3.     Aliens,  D.     Co.  Litt.  129.  b. 


(vi)  In  N.  T.  by  statute,  (3  Rev.  St.  5th.  Ed.  p.  154.  ^  3,)  an 
alien,  'being  an  inhabitant  of  this  state,'  can  be  an  executor:  Of 
course,  he  can  maintain  suits,  as  such  executor. 

(4)  The  common  law  rule,  disabling  aliens  to  hold  real  property 
against  the  sovereign,  or  state,  has  been  adopted  to  its  full  extent, 
in  most  of  the  United  States.  In  some  of  them,'  however — as  in 
Pennsylvania,  Kentucky,  and  probably  in  some  of  the  new  states — 
the  rule  has  been  somewhat  relaxed ;  (Vid.  New.  Edinb.  Enoyclop. 
Am.  ed.  Art.  Alien,  by  Duponcedu.)  And  private  statutes  ena- 
bling foreigners  to  hold  lands,  like  native  citizens,  are  sometimes 
passed  by  our  state  legislatures.  This  is  usually  done  indeed,  as  a 
matter  of  course,  in  favor  of  femes  covert,  who  are  foreigners,  on  a 
prayer  that  they  may  be  enabled  to  bold  dower  in  the  inheritable 
estates  of  their  American  iusbands. 
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king  or  state — and  even  against  these,  until  office-found, 
(x)  (5)  Itwouldseem,  therefore,  that  wre^z7  office-found, 
he  may  sue  for  and  recover  it ;  and  so  it  has  been 
held,  in  this  country.  (?/)  (6)  (vii) 

Sec.  49.  In  ejectment,  also,  brought  by  an  alien- 
friend  in  his  own  right,  his  alienage  is  regularly  plead- 
able to  his  disability,  as  in  real  and  mixed  actions ; 
because  he  cannot,  in  general,  hold  even  a  term  for 
years,  in  his  own  right,  (z) 

But  to  this  rule  there  is  one  exception  :  An  alien- 
friend,  being  a  merchant,  may  hold,  in  his  own  right, 
a  term  for  years,  in  a  house  or  building,  for  the  con- 
Car)  Co.  Litt.  2.  b.  5  Co.  52.  9  lb.  141.  Pow.  Dev.  316.  4 
T.  B.  300.  4  Cruise's  Dig.  22.  Esp.  Dig.  439.  3  Dallas,  305-6. 
n.  IMass.  R.  256.  12Ib.  143.  7  Cranch,  603.  2  Kent's  Com.  53. 
(y)  1  Mass.  R.  256.     7  Cranch,  603. 

(z)  Poph.  35.  Co.  Litt.  2.  b.  Bac.  Abr.  Aliens,  C.  2  Black. 
Com.  297.     1  Roll.  Ab.  194. 

(5)  By  '  office-found,'  is  here  meant,  a  certain  species  of  inquisi- 
tion or  verdict,  finding  a  person  to  be  an  alien ;  upon  which  finding, 
the  estate  purchased  by  him  vests  in  the  crown  or  state. 

(6)  According  to  the  terms  of  the  statute  of  Connecticut,  on  this 
subject,  no  alien  is  capable  of  'purchasing  or  holding'  land  in  the 
state.  Probably,  however,  nothing  more  than  an  affirmance  of  the 
common  law  rule  was  intended  by  this  enactment. 

(vii)  In  N.  Y.  by  statute,  a  devise  to  an  alien,  of  any  interest  in 
real  property,  is  void.  (3  Rev.  St.  5th  Ed.  p.  139.  §  4.)  How, 
and  to  what  extent, — (quantity  of  estate,) — an  alien  may  take,  and 
hold,  real  estate,  see  same  vol.  p.  p.  5  to  8.  The  construction  of 
these  provisionshas,  however,  been  very  liberal  j — ^making  an  alien's 
title  to  land  conveyed  or  devised  to  him  good,  except  as  against  the 
people.  20  N.  Y.  Rep.  320. — The  widow  of  an  alien  is,  however, 
entitled  to  dower;  and  that,  whether  she  be  an  alien,  or  not :  And 
an  alien,  being  widow  of  a  citizen,  is  entitled  to  dower,  and  may 
take  by  devise.     8  Rev:  St.  5th  Ed.  p.  p.  7.  8.  ^  84,  35,  39,  40. 
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venience  of  merchandizing,  (a)  This  exception  is 
allowed,  for  the  encouragement  of  trade  a,nd  com- 
merce. And  as  an  alien-friend  may,  in  the  capacity 
of  executor  or  administrator,  hold  a  term  for  years,  in 
the  right  of  others,  who  are  not  aliens ;  he  is  of  course 
capable,  in  either  of  those  capacities  of  suing  for  the 
recovery  of  it.  (b) 

Sec.  60.  VIII.  Coverture.  When  a/e??ie  covert  sues, 
otherwise  than  as  co-plaintiff  with  her  husband,  her 
coverture  is  generally  pleadable  to  her  disability,  (c) 
The  principal  reason  of  her  inability  to  sue  alone, 
appears  to  be,  that  if  she  were  permitted  thus  to  sue, 
the  result  of  the  suit  might  impair  both  the  property 
of  the  husband  and  his  marital  rights :  Since  both 
might  be  put  in  hazard,  by  a  judgment  against  her. 

Sec.  51.  But  if  the  husband  has  abjured  the  realm, 
or  is  banished,  or  is,  from  any  cause,  civilly  dead ;  this 
disability  of  the  wife  ceases,  and  she  may  consequently 
sue  alone,  (d)  For  in  such  cases,  the  husband,  though 
actually  living,  is  regarded  as  having  no  civil  rights  ; 
and  the  wife  is,  therefore  in  contemplation  of  law,  a 
feme  sole. 

Sec.  52.  And  if  a  feme  sole,  being  plaintiff  in  a 
suit,  marries  while  it  is  pending ;  this  supervenient 
coverture  may,  by  the  common  law,  be  pleaded  to 
her  disability,  (e)    For  by  this  act,  she  is  disabled  to 

(a)  lid. 

(b)  Cro.  Car.  8.  Bac.  Abr.  Aliens,  D. 

(c)  Com.  Dig.  Abatement,  E.  6.  Bac.  Abr.  Aiatement,  Gr.  Co. 
Litt.  132.    3  T.  K.  631. 

{d)  Bac.  Abr.  Abatement,  G.  Com.  Dig.  Abatement,  E.  6.  Co 
Litt.  132,     1  Black.  Com.  469. 

(e)  3  Black.  Com.  316.  Bac.  Abr.  Abatement,  G.  4  Serg.  &  B. 
238.    17  Mass.  E.  342. 
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proceed  further  in  the  suit,  on  the  same  principles,  on 
which  a  prior  marriage  would  have  disabled  her  to 
sue  at  all. — ^But  by  a  statute  provision,  in  the  states 
of  Connecticut  and  Massachusetts,  if  a  feme  sole  plain- 
tiff marries,  pendente  lite,  her  husband  may  appear, 
suggest  the  marriage  upon  the  record,  and  then  pro- 
ceed in  the  suit,  jointly  with  her. 

Sec.  53.  The  plaintiff's  coverture  is  pleadable, 
only  as  a  dilatory  plea.  It  is  no  defence  in  bar  (/) : 
Because  the  fact  of  her  coverture  goes  neither  in 
denial  nor  avoidance  of  the  cause  of  action ;  but  sim- 
ply in  denial  of  her  legal  ability  to  commence  or 
prosecute  the  suit  alone. 

Sec.  54.  IX.  Infancy.  That  the  plaintiff  is  an 
infant,  is  pleadable  to  his  disability,  unless  he  appears 
by  guardian,  or  his  prochein  amie,  (next  friend.)  (g) 
For  he  cannot  declare  or  appear  in  person,  by  reason 
of  his  supposed  want  of  judgment  to  conduct  a  suit ; 
nor  by  attorney,  on  account  of  his  legal  inability  to 
make  a  power  of  attorney. 

Sec,  55.  By  the  common  law,  if  an  infant  plain- 
tiff appears  by  attorney,  and,  (no  plea  to  his  disability 
being  interposed),  judgment  is  given,  either  against  or 
for  him ;  it  is  error,  and  the  judgment  may  be  reversed 
by  writ  of  error,  (h) 

But  by  the  English  statutes  21  Jac.  1,  c.  13,  §  2, 

(/)  3  T.  E.  631.     Carth.  124. 

(g)  Co.  Litt.  135.  b. ,  2  Saund.  117.  f.  (n.  1.)  3  Black.  Com. 
801-2.  Bac.  Abr.  Infancy,  &o.  K.  2.  7  Johns.  E.  373.  2  Con- 
nect. E.  357. 

(h)  Cro.  Jac.  4.  Cro.  Eliz.  424.  1  EoU.  Ab.  287.  Carth.  123 
2  Saund.  212.  (n.  4.)  Bac.  Abr.  Infancy,  &c.  K.  1.  2.—vid.  cont. 
Cro.  Jac.  441. 
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and  4  Ann,  c.  16,  §  2,  if  judgment,  in  such  a  case,  is 
for  the  infant,  upon  verdict,  or  by  confession,  nil  dicit, 
or  non  sum  informatus ;  it  is  valid,  {i) 

Sec.  56.  And  by  the  common  law,  where  an 
infant  sues  as  co-executor  with  an  adult,  both  may  ap- 
pear by  attorney,  {h)  For  the  suit  being  en  autre 
droit,  the  personal  rights  of  the  infant  are  not  affected 
by  it ;  and  therefore  the  adult  is  permitted  to  appoint 
an  attorney  for  both. 

Sec.  57.  Any  person,  in  general,  being  of  full  age, 
and  sui  juris,  may  name  himself  next  friend  to  an 
infant  plaintiff  (0 ;  and  in  that  character,  may  insti- 
tute a  suit  in  the  name  of  the  latter.  But  to  guard 
the  infant  against  injury  from  mismanagement,  the 
court  exercises  the  power  of  admitting,  or  dismissing, 
the  next  friend,  (m)  (viii) 

Sec.  58.  X.  That  the  person,  named  as  plaintiff, 
is  not  (or  rather  that  he  never  was)  in  rerum  natura,  is 
a  good  plea  of  this  class  {n)  ;  as  where  he  is  &  fictitious, 
or  imaginary  person.  For  in  such  a  case,  there  is,  in 
fact,  no  plaintiff. 

(?)  2  SauBd.  212.  (n.  5.) 

{k)  2  Saund.  212.  213.  Bac.  Abr.  Infancy,  &o.  K.  2.  Carth. 
123.     1  Roll.  Ab.  288.     Cro.  Eliz.  542.     2  Stra.  784. 

[1)  1  Eq.  Ca.  Ab.  72.     Bac.  Abr.  Infancy,  &c.  K.  2. 

(m)  Stra.  804,  709.  Bac.  Abr.  Infancy,  &e.  K.  2.  1  Ld.  Ray. 
332.     Comb.  331. 

(w)  Com.  Dig.  Abatement,  E.  16,  17.  Lawes'  PI.  104.  1  'Wils. 
302.     1  Chitt.  PI.  435-6.     6  Pick.  370.    19  Johns.  R.  308. 


(viii)  By  the  N.  Y.  Code,  {^§  115,  116),  the  person  who  appears 
for  an  infant,  (plaintiff,  or  defendant,)  is  called  a  guardian  ;  and  the 
term,  prochein  amie,  is  no  longer  used  in  our  courts.  And  no  such 
guardian  can  appear,  unless  he  be  appointed  by  an  order,  made  by 
the  court,  or  by  a  judge  at  chambers.     See  13  How.  Pr.  Eep.  413. 
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And  if  one  of  several  co-plaintiffs  is  an  imaginary- 
person  ;  that  fact,  pleaded  as  to  him,  will  defeat  the 
whole  suit,  (o)  For  where  several  persons  sue,  as  joint 
plaintiffs,  they  must,  regularly,  recover,  if  at  all, 
jointly.     (Vid.  post,  Pleas  in  Abatement,  §  107.)  (7) 

Sec.  59.  But  where  a  suit  is  brought  in  the  name 
of  a  person  once  existing,  but  who  is  dead,  at  the  com- 
mencement of  the  suit,  a  plea  that  he  was  not  in  esse 
when  the  writ  was  purchased,  is  said  to  be  ill  (p) :  The 
proper  plea,  in  such  a  case,  being,  that  he  was  dead  at 
the  time. — This  diversity,  in  the  form  of  pleading, 
seems  intended  merely  to  mark  the  difference  between 
the  case  of  a  person,  named  as  plaintiff  after  his  death, 
and  that  of  a  plaintiff  altogether  imaginary. 

Sec.  60.  That  the  plaintiff  was  never  in  esse,  seems 
also  to  be  a  good  plea  in  bar.  (q)  For  that  a  right  of 
action  should  exist,  in  favor  of  an  imaginary  person,  is 
plainly  impossible.  (8) 

Sec.  61.     Pleas  to  the  disability  of  the  plaintiff 

(o)  Com.  Dig.  Abatement,  E.  16.  17. 

(P)  lb. 

(5)  Yid.  1  Bos.  &  P.  44.    Bro.  Ab.  Misnomer,  93. 

(7)  There  is  an  exception  to  this  general  position,  when  there  is  a 
summons  and  severance,  in  personal  actions,  and  also,  in  many 
cases,  where  one  of  several  co-plaintiffs  dies  after  the  commence- 
ment of  the  suit.     Vid.  post.  Pleas  in  Abatement,  §§  91,  92.) 

(8)  That  the  nominal  plaintiff,  in  the  English  ejectment,  is  ficti- 
tious, is  howevsr  not  pleadable,  in  any  form.  His  fictitious  charac- 
ter is  an  essential  part  of  the  machinery  of  that  action ;  and  the 
fiction,  being  devised  for  the  advancement  of  justice,  cannot  be  con- 
tradicted. Indeed,  the  real  defendant  has  generally  no  opportunity 
to  plead  the  fact :  Since  he  is  obliged,  under  the  consent-rule,  to 
plead  the  general  issue.    Vid.  4  M.  &  S.  301.    19  Johns.  E.  169. 
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conclude,  by  praying  judgment  ;  '  if  the  said  A.  B. 
the  plaintiff,  ought  to  be  answered ' — or  (when  the 
disability  operates  only  as  a  temporary  suspension  of 
the  suit),  'that  the  plaint  may  remain  without  day, 
&c.'  i.  e.  until  the  disability  be  removed,  (r) 

III.  Of  Pleas  in  Abatement. 

Sec.  62.  The  term  'abatement,'  in  the  language 
of  pleading,  signifies  prostration,  or  demolition ;  and 
hence,  to  '  abate '  a  writ,  is  to  prostrate  or  destroy  it.  (s) 

Sec.  63.  Pleas  in  abatement,  in  most  instances, 
extend  only  to  the  writ,  when  the  suit  is  commenced 
by  original  writ,  {t)  In  some  cases,  however,  pleas 
of  this  class  may  be  pleaded  to  the  count,  even  when 
the  suit  is  thus  commenced,  (w) 

Sec.  64.  But  defects  or  mistakes,  apparent  upon 
the  face  of  the  declaration,  independently  of  any  refer- 
ence to  the  writ,  are  not  pleadable  in  abatement  {v) : 
The  proper  mode  of  taking  advantage  of  such  faults 
being  by  demurrer.  On  the  contrary  however,  certain 
mistakes  in  the  declaration,  when  not  apparent  upon 
the  face  of  it,  (such,  for  example,  as  misnomer,  variance 
from  the  writ,  &c.)  are  proper  subjects  of  a  plea  in 
abatement.     (Ante,  ch.  2,  §  34.)  (9.) 

(r)  3  Black.  Com.  303.     Tidd,  585.     Lawes'  PI.  109. 
(s)  Co.  Litt.  134.  h. 
(t)  3  Black.  Com.  301-3. 

(m)  3  Black.  Com.  301-8.     Com.  Dig.  Abatement,  G.  1.     Doct. 
PI.  1,     Lawes'  PL  102,  105. 
(y)  1  Salk.  212.     Willes,  478. 


(9)  In  respect  to  the  precise  office  and  extent  of  pleas  in  abate- 
ment, there  is  some  confusion,  or  apparent  inconsistency,  in  the 
books.  Pleas  of  this  class  are  sometimes  mentionud  in  a  manner 
implying  that  thev  extend  only  to  the  writ,  and  that  no  defects  in 
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Sec.  65.  When  tlie  suit  is  commenced  by  bill,  the 
defendant  may  plead  in  abatement  of  the  '  bill,'  as  he 
may  of  the  '  writ,'  when  it  is  commenced  by  writ.  In 
the  former  case,  the  plea  prays  judgment  of  the  bill, 
as  in  the  latter  it  does  of  the  writ,  {w) 

Sec.  66.  It  has  been  stated  in  a  former  chapter 
(vid.  ch.  3,  §§  57.  58),  that  in  pleas  of  this  class — as 
in  all  other  dilatory  pleas,  the  greatest  precision  and 
certainty  are  required,  because  dilatory  pleas  are  odi- 
ous, or  at  least  not  favored.  Hence,  the  least  inaccu- 
racy or  defect,  in  pleas  of  this  kind,  is  fatal,  (x) 

{w)  3  Black.  Com.  303. 

{x)  Cro.  Jao.  82.  3  T.  R.  185^6.  5  lb.  487.  8  lb.  167.  2 
Saund.  209.  b.  Com.  Dig.  Abatement,  1.  11.  Willes,  554.  1 
Lill.  Ent.  1,  6.     2  H.  Black.  530. 

the  count  can  be  reached  by  them.  But  this  limitation  of  their  effect 
is  clearly  too  unqualified.  It  is  indeed  universally  true,  that  a  plea 
to  the  writ,  if  properly  framed  for  its  purpose,  is  a  plea  in  abatement : 
But  it  is  not  always  true,  e  converse,  that  a  plea  in  abatement  can 
extend  to  the  writ  only  ;  for  by  the  common  law,  various  matters  of 
abatement  are  pleadable  to  the  declaration — though  in  consequence 
of  certain  modern  rules  of  practice,  in  the  English  C.  B.  and  B.  E. 
pleas  in  abatement  to  the  declaration,  are,  to  a  great  extent,  virtu- 
ally abolished  in  those  courts.  And  the  change,  thus  introduced, 
between  the  ancient  and  modern  practice,  appears  to  be  the  chief 
cause  of  the  apparent  inconsistency  above  alluded  to. — To  explain, 
somewhat  more  particularly,  what  is  here  suggested,  it  may  be  ob- 
served, that  pleas  in  abatement,  to  the  count,  which  were  frequent 
in  the  ancient  practice,  were  founded  chiefly  upon  some  defect,  mis- 
take, or  informality,  appearing  either  in  the  recital  of  the  writ,  in 
the  declaration,  (which  recital  was  then  deemed  necessary,  in  all 
cases) — or  upon  some  variance  between  the  count  and  the  writ. 
(Lawes'  PI.  105.  1  Saund.  318.  n.  3.  Cro.  Eliz.  829,  185,  330, 
198.)  But  in  the  year  1654,  a  rule  of  court  was  established  by  the 
English  C.  B.  ordering  that  thenceforth  'declarations  in  actions 
upon  the  case,  and  general  statutes,  other  than  debt,  should  not 
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Sec.  67.  It  is  a  general  rule,  founded,  upon  the 
same  principle,  that  a  plea  in  abatement  must  '  give 
the  plaintiff  a  better  writ'  (?/) ;  i.  e.  it' must  be  so 
pleaded  as  to  enable  the  plaintiff,  (in  a  subsequent  suit 
for  the  same  cause),  to  supply  the  defect,  or  avoid  the 
mistake,  upon  which  the  plea  is  founded.  Thus,  if 
the  defendant  pleads  that  he  is  misnamed,  or  that  a 
wrong  addition  is  given  him,  in  the  writ;  he  must 
show,  in  his  plea,  what  his  true  name  or  addition  is ; 
and  thus  enable  the  plaintiff  to  avoid  a  similar  mis- 
take in  a  subsequent  suit,  (z)  And  this  rule  is  applied 
to  indictments,  as  well  as  to  civil  actions,  {zz) 

{y)  Com.  Dig.  Abatevient,  I.  2.  Lawes'  PL  39.  103-4.  8  T.  R. 
515.  1  Lill.  Bnt.  6.  Willes,  554,  2  Chitt.  PL  418.  Vid.  Yelv. 
112.  (n.  1.)     6  Pick.  369.     Archb.  Civ.  PL  (Amer.  ed.)  334. 

(z)  Bac.  Abr.  Misnomer,  &c.  P.  1  Salk.  6,  7.  Willes,  554.  1 
Lill.  Ent.  6. 

{zz)  6  M.  &  S.  88. 

repeat  tbe  original  writ,  but  only  the  natureof  the  action '  (1  Saund. 
318.  a.  (n.  3.)  Lawes'  PL  105-6.)  Andit  seems  that  the  more  recent 
practice  has  somewhat  extended  the  operation  of  the  rule  (Carth. 
108.  1  Saund.  ub.  sup.)  The  consequence  has  been,  that  in  cases 
affected  by  this  rule,  all  pleas  in  abatement,  founded  upon  the  recital 
of  the  writ  in  the  count,  have  been  abolished.  And  no  advantage 
can  be  taken  of  any  variance  between  the  writ  and  the  count,  but 
by  obtaining  oyer  of  the  original  writ,  (Com.  Dig.  Abatement,  H.  1.) 
But  by  a  more  recent  rule  of  C.  B.  and  B.  R.  established  in  the  12 
Geo.  2,  and  19  Geo.  3,  (Vid.  post,  ^  101,)  it  was  ordered,  that 
oyer  of  the  original  should  not  thenceforth  be  granted.  And  the 
effect  of  this  rule  has  been,  to  abolish  all  pleas  in  abatement,  founded 
upon  any  variance  between  the  declaration  and  the  writ.  Thus, 
pleas  in  abatement  to  the  count,  are,  in  the  modern  practice  of  those 
two  courts,  almost  unknown. — When,  indeed,  as  is  most  usual  in 
B.  R.  the  suit  is  commenced  by  bill,  no  distinction  can  exist,  be- 
tween pleas  to  the  writ  and  to  the  count.  For  in  these  cases,  the 
lill  itself  is  the  only  original ;  and  all  pleas  in  abatement  arc  to 
the  bill.    Yid.  post,  §§  82-84. 


238  CHAPTER  v. 


Misnomer,  &c.  of  defendant. 


Sec.  68.  The  causes  or  grounds  for  pleading  in 
abatement,  may  be  either  intrinsic,  or  extrinsic — either 
apparent  upon  the  face  of  the  writ,  &c. ;  or  not  thus 
apparent.  («) 

These  causes,  in  the  order  here  proposed,  are 
Sec.  69.  I.  Misnomer,  and  want  or  mistake  of 
addition. — If  the  defendant  is  sued,  or  declared  against, 
by  a  wrong  name ;  he  may  plead  the  mistake  in 
abatement,  (b)  The  object  of  this  rule  is,  to  prevent 
mistakes  and  confusion  as  to  the  identity  of  the  person 
sued.  A  party  may  however  sue,  or  be  sued,  by  any 
name  by  which  he  is  known  and  called,  at  the  com- 
mencement of  the  suit  (c) ;  though  it  be  not  his 
baptismal,  or  original  name.  For  he  may  be  as  fully 
identified  by  the  former,  as  by  the  latter. 

Sec.  70.  Where  there  are  several  co-defendants, 
the  true  proper  name  of  each  of  them  must  be  given. 
Describing  them,  even  when  sued  as  partners,  by  the 
style  or  name  of  the  co-partnership,  (as  '  A.  B.  &  Co.') 
seems  clearly  not  sufficient.  For  the  name  of  a  co- 
partnership is  altogether  arbitrary,  and  may  not 
express  the  proper  name  of  any  one  of  the  individual 
partners,  {cc) 

Sec.  71.  By  the  common  law,  no  other  personal 
description  of  a  party,  sued  or  suing,  was  required, 
than  his  proper  name,  (including  both  his  name  of 
baptism,  and  surname),  unless  his  dignity,  or  degree, 

{a)  Lawes'  PI.  102,  106. 

(J)  3  Black.  Com.  302.  1  Salk.  7.  3  East,  167.  Bac.  Abr. 
Abatement,  D. 

(c)  Willes,  554.  2  Wils,  367.  1  Bos.  &  P.  60.  1  East,  542^ 
2  Chitt.  PL  590. 

(cc)  8  T.  R.  508.     1  Leach's  Or.  Cases,  240.    1  Chitt.  PI.  256. 
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were  as  high  as  that  of  knight — in  which  case,  his 
degree  was  a  necessary  addition  to  his  proper  name  : 
The  title  of  knight,  and  all  those  above  it,  being 
deemed  parcel  of  the  proper  name,  (d)  And  this  rule 
extends  to  both  the  plaintiff  and  the  defendant.  But 
the  statute  of  additions  (1  Hen.  5,  c.  5),  requires,  that 
in  all  personal  actions,  appeals  and  indictments,  there 
shall  be  added  to  the  name  of  the  defendant,  his  title, 
mystery,  estate  or  degree,  (as  '  knight ' — '  gentleman ' 
— '  esquire ' — '  yeoman ' — '  spinster,'  &c .)  and  his  place 
of  abode  (the  town,  hamlet,  &c.)  and  the  county  in 
which  he  resides,  or  has  resided. '(e)  The  title, 
&c.  thus  added  to  the  defendant's  name,  is  called 
his  '  addition ;'  and  the  absence  of  this  addition,  or 
the  giving  of  a  wrong  one,  in  the  writ,  is  pleadable  in 
abatement.  (/)  But  the  addition  of  the  defendant's 
degree,  or  mystery,  with  his  present  or  late  place  of 
abode  is  held  sufficient,  (g)  Where  there  are  several 
co-defendants,  the  proper  addition  must  be  given  to 
each,  except  where  husband  and  wife  are  co-defen- 
dants— in  which  case  the  latter  requires  no  addi- 
tion, (h)  (ix) 

Sec.  72.     But  this  statute  extends  only  to  personal 

{d)  Bac.  Abr.  Misnomer,  &c.  B.  2.    2  Roll.  Ab.  469.    Comb.  189. 
(e)  Bac.  Abr.  Misnomer,  &c.  B.  2.    3  Black.  Cora.  302.    Lawes' 
PI.  106. 

(/)  lid. 

(g)  2  Ld.  Ray.  1541.     Stra.  556,  816,  924. 

(h)  Bac.  Abr.  Misnomer,  &c.  B.     1  Cbitt.  PI.  247. 


(ix)  No  addition  is  ever  required,  in  N.  Y.  And  if  a  plaintiff 
be  ignorant  of  the  name  of  a  person,  wbom  be  wishes  to  sue,  he  may 
sue  him  by  any  name;  and  put  in  the  true  name,  when  he  finds  it 
out.     Code  ^  175. 
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actions,  appeals,  and  indictments.  Real  actions  are 
not  within  its  purview ;  probably  because  the  defen- 
dant is  supposed  to  be  sufficiently  identified,  by  his 
proper  name  and  the  possession  of  the  land  in  ques- 
tion. (?) — By  the  '  appeals,'  mentioned  in  the  statute, 
are  meant  those  criminal  prosecutions,  which  are  so 
called. 

Sec.  73.  At  common  law,  neither  want  of  addi- 
tion, nor  misnomer,  was  pleadable  to  an  indictment 
ioY  felony :  The  prisoner  being  identified  by  his  per- 
sonal presence,  (k)  But  the  rule,  as  now  altered  by 
the  above  statute  1  Hen.  5,  is  the  same  in  indictments 
for  felony,  as  in  personal  actions.  The  plea  to  such 
an  indictment  however,  can  in  general  be  of  little 
avail,  eventually  to  the  prisoner ;  since  the  court  will, 
as  a  matter  of  course,  detain  him  in  custody,  till 
another  indictment  can  be  framed  and  found  against 
him.  (Z) 

Sec.  74.  Misnomer,  or  want  of  addition,  in  de- 
scribing one  of  two  defendants,  is  not  pleadable  by  the 
other,  (m)  For  the  former  may,  if  he  pleases,  admit 
himself  to  be  rightly  named  and  described ;  (as  he 
does  of  course,  by  not  pleading  the  mistake  himself 
in  abatement) ;  and  his  co-defendant  cannot  object  to 
such  admission. — The  same  rule  holds  in  indictments 
against  several,  (n) 

Sec.  75.  If  a  defendant,  in  pleading  misnomer, 
gives  himself,  in  the  commencement  of  his  plea,  the 

(i)  Bac.  Abr.  Misnomer,  &c.  B.  2.     6  Mod.  85. 
(k)  Bac.  Abr.  Abatement,  D.     Indictment,  Gr.  2. 
[l)  2  Hale,  P.  0.  176,  238.     1  Chitt.  Grim.  Law,  203. 
(wi)  Bac.  Abr.  Misnomer,  &c.  Gr.    Ahatement,  D. 
(m)  2  Hale  P.  C.  177.     Bac.  Abr.  Misnomer,  &c.  G. 
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same  name  by  which  he  is  sued;  (as  if  A.  B.,  when 
sued  by  the  name  of  C.  D.,  begins  his  plea  by  saying, 
'  And  the  said  CD.  comes  and  defends,'  &c.) ;  his 
plea  is  ill.  (o)  For,  by  calling  himself  '  C.  D.,'  in  the 
first  instance,  he  is  estopped  to  aver  that  that  is  not 
his  true  name.  He  should  begin,  by  saying,  'And 
A.  B.,  against  whom  the  plaintiff  has  sued  out  his 
writ,  by  the  name  of  C.  D.,  comes,  &c.'  (p) 

Sec.  76.  -And  if  the  recognizance  of  bail  gives  the 
defendant  the  same  name  by  which  he  is  sued,  (though 
a  wrong  one) ;  he  is  estopped  to  aver  that  it  is  a  misno- 
mer. (5)  For  by  the  entry  of  the  recognizance  in 
this  manner,  he  places  upon  the  record  the  name, 
given  him  in  the  writ,  as  his  true  name.  And  the  rule 
is  the  same,  even  though  the  defendant  himself  does 
not  join  in  the  recognizance,  (r)  For  although  the 
recognizance,  in  such  a  case,  is  not  in  strictness  the 
defendant's  act ;  yet  being  by  his  procurement,  he  is 
concluded  by  it. 

Sec.  77.  If  one  executes  a  specialty,  by  a  wrong 
name ;  it  is  held  that  he  must  be  sued  upon  it,  by  the 
same  name  by  which  the  instrument  is  executed ;  and 
that  his  true  name  should  be  added,  under  an  alias,  (s) 
For  he  is  estopped  by  the  deed  to  deny  the  name,  by 
which  he  executed  it ;  and  if  sued  by  his  true  name, 
there  would  be  a  variance  between  the  deed  and  the 
writ. 

(0)  2  Saund.  209.  b.     5  T.  R.  487.    Comb.  188.    Lawes'  PI.  92. 
Garth.  207.     1  Show.  394, 

{p)  lid.     2  Chitt.  PI.  416,  417.    1  Lill  Ent.  1. 

(g)  Willes,  461.     1  Salk.  8.   2  Chitt,  PI.  590,    2  New  Eep,  453 

(r)  2  New  Rep.  453. 

(s)  2  Stra,  1218,     1  Bulstr.  216.    Bae.  Abr.  Misnomer,  B,  1. 

16 
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.  Sec.  78.  Misnomer  of  the  plaintiff,  is  also  plead- 
able in  abatement,  {t)  And  the  plea  may  be  answered, 
by  the  same  replication,  as  when  the  misnomer  is  of 
the  defendant,  (w)  But  the  want  of  addition,  or  a 
wrong  one,  in  the  description  of  the  plaintiff,  is  no 
cause  of  abatement,  except  as  at  common  law  {vid.  § 
71.)  For  the  statute  of  additions  does  not  extend  to 
plaintiffs  {v) — ^because  there  was  supposed  to  be  no 
danger  of  mistakes  in  regard  to  their  identity. 

Sec  79.  Misnomer,  &c.  as  such,  is  pleadable  only 
in  abatement,  (w)  It  is  no  plea  in  bar ;  because  it  does 
not  deny  the  cause  of  action ;  nor  can  it  be  assigned 
for  error,  unless  it  has  been  pleaded  in  abatement, 
and  overruled.  For  if  not  thus  pleaded,  the  excep- 
tion is  waived,  as  all  matters  of  mere  abatement  are, 
if  not  pleaded  in  abatement,  {x)     Post,  §  100. 

Sec.  80.  To  a  plea  of  misnomer,  (whether  of  the 
plaintiff,  or  defendant),  it  is  a  good  replication,  that 
at  the  commencement  of  the  suit,,  he  was  known  and 
called,  as  well  by  the  name,  by  which  he  sues  or  is 
sued,  as  by  that  set  forth  as  his  true  name,  in  the 
plea,  {y) 

Sec  81.  In  the  State  of  Connecticut,  and  proba- 
bly in  many  of  the  United  States,  no  other  addition, 
than  his  place  of  abode,  need  be  given  to  either  of 
the  parties ;  but  this  must  be  given  to  both ;  and  of 

(0  Com.  Dig.  Abatement,  E.  18.     1  East,  542. 

\u)  1  Bast,  542. 

(d)  Bac.  Abr.  Misnomer,  &c.  B.  2. 

(w)  Bac.  Abr.  Misnomer,  &c.  E.  Garth.  124.  Comb.  188.  1 
Bos.  &  P.  40.    6  M.  &  S.  46. 

(x)  6  T.  E.  766.    2  H.  Black.  267.  299.     1  Salk.  2. 

(y)  2  Wils.  367.  1  East,  542.  1  Bos.  &  P.  60.  2  Chitt.  PL 
590.    Willes,  554. 
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course  to  all  the  co-parties,  plaintiffs  or  defendants,  (x) 
Sec.  82.  In  concluding  this  head  of  abatenaent,  it 
is  proper  to  remark,  that  in  the  English  Court  of 
Common  Pleas,  and  (when  the  suit  is  by  original),  in 
that  of  the  King's  Bench  also,  pleas  in  abatement, 
founded  upon  the  want,  or  the  falsity,  of  the  defen- 
dant's addition,  are  now  virtually  abolished,  by  the 
operation  of  a  rule  of  practice  (established  in  the  for- 
mer of  those  courts,  in  the  11  &  12  Geo.  2,  and  in  the 
latter,  in  the  19  Geo.  3),  ordering  that  oyer  shall  not 
thenceforth  be  granted  of  the  original  writ,  (z)  For 
no  addition  is  given,  or  required  to  be  given,  to  either 
party,  in  the  declaration ;  and  its  omission  or  falsity, 
in  the  writ,  cannot  be  shown,  without  an.  inspection 
of  the  writ  itself.  And  as  oyer  of  the  writ  (a),  is  now 
unattainable,  in  the  two  courts  above  mentioned,  un- 
der the  above  rule  of  court ;  a  plea,  in  either  of  those 
courts,  founded  upon  the  want  of  addition,  &c.  must 
of  necessity  fail,  (b) — The  effect  of  this  rule,  indeed, 
has  been  the  abolition,  in  those  courts,  of  all  pleas, 
which  cannot  be  verified  without  oyer  of  the  writ. 
{Vid.post,  §101.) 

Sec.  83.  Yet  if  any  thing,  which,  in  the  writ, 
would  be  matter  of  abatement,  appears  in  the  declara- 
tion ;  it  may  be  pleaded  to  the  writ — the  above  rule 
of  court  notwithstanding.  If,  for  example,  there  is  a 
misnomer,  or  a  nonjoinder  or  misjoinder  of  parties,  in 
the  declaration  ;  the  mistake  may  be  safely  pleaded, 

(z)  Doug.  227.     1  Saund.  318.  a.  (n.  3.) 

(a)  2  Salk.  701.     Lawes'  PI.  105-6.     1  Saund.  318.  a.  (n.  3.) 

(b)  1  Saund.  318.  a.  (n.  3.)   Lawes'  PI.  105-6.   1  Chitt.  PI.  440. 


(x)  In  N.  Y.  no  'place  of  atode'  is  required,  aato  either  party. 
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as  a  fault  in  the  writ.  For  the  declaration  is  conclu- 
sive against  the  plaintiff,  that  the  parties,  and  the 
names  given  them,  are  the  same  in  the  writ,  as  in 
itself:  Because  the  plaintiff,  by  averring  the  contrary, 
would  himself  necessarily  disclose  a  variance  between 
the  declaration  and  the  writ,  which  would  be  fatal  to 
the  suit.  And  thus,  without  any  examination  of  the 
writ,  the  defendant  may,  in  cases  like  these,  abate  it 
through  the  medium  of  the  declaration. 

Sec.  84.  When  the  suit  is  commenced  by  hill — 
which  is  itself  considered  as  the  original,  and  of  which 
there  is  no  occasion  for  oyer— the  above  rule  of  court 
has  no  effect. 

And  where — as  in  the  practice  of  the  courts  of 
some  of  the  United  States — the  writ  and  declaration 
are  embodied,  as  parts  of  one  and  the  same  instrument 
no  such  rule  can  exist,  (c) 

Sec.  85.  II.  Coverture  of  the  defendant. — If  a 
feme  covert  is  sued  without  her  husband,  she  may  plead 
her  coverture  in  abatement,  {cc)  This  defence  is 
allowed,  for  the  protection  of  her  privilege,  and  of  the 
husband's  rights ;  both  of  which  might  be  violated  by 
a  recovery  against  her. 

Sec.  86.  But  this  plea  is  no  defence,  where  the 
husband,  though  actually  living,  is  civilly  dead — as, 
where  he  is  banished,  or  has  abjured  the  realm,  or  is  an 
alien  enemy,  and  out  of  the  realm,  &c.  For  in  either 
of  these  cases,  the  wife  is  in  law  considered  as  a  feme 
sole,  (d)     And   whenever   she   is,  from  any  cause, 

(c)  Vid.  5  Mass.  E.  285. 

(cc)  Com  Dig.  Abatement,  P.  2.     Co.  Litt.  132.  b.     1  Salk.  7. 

(d)  Com.  Dig.  Abatement,  F.  2.  Co.  Litt.  132.  b.  138.  a.  1 
Salk.  116.     Vid.  ante,  ch.  5.  ^  51. 
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regarded    in    law   as   sole,   this  plea  cannot    avail 
her.  (dd) 

Sec.  87.  If  a  woman,  being  sued  while  sole,  mar- 
ries pending  the  suit ;  she  cannot  plead  this  super- 
venient coverture,  in  abatement,  or  at  all.  (e)  For  it 
would  be  manifestly  unreasonable,  to  allow  her  to 
defeat,  by  her  own  act,  a  suit  rightly  commenced  against 
her.  (xi) 

Sec.  88.  When  a  feme  covert  is  sued  alone,  she  can 
plead  her  coverture  only  in  abatement.  (/)  For  the 
defence  does  not  deny  the  right  of  action  ;  and  there- 
fore, if  she  omits  to  plead  it  as  a  dilatory  plea,  she 
waives  it,  so  far  as  regards  her  own  privilege,  and 
tacily  admits  that  she  is  liable  to  be  sued  alone. 

She  must  also  plead  her  coverture  in  person  (g) : 
Because  she  is  legally  incapable  of  appointing  an 
attorney. 

Sec.  89.  But  she  can  by  no  admission  or  omission, 
waive  any  right  of  her  husband :  And  therefore,  if  she 

(dd)  Vid.  3  Camplb.  124.  15  Mass.  E.  31.  6  Pick.  89.  5  lb. 
461.  11  East,  304,  notis  Day.  2  Kent's  Com.  132.  214.  n.  8 
Bam.  &  Cress.  291. 

(e)  Bac.  Abr.  Abatement,  G-.  1  Lill.  Ab.  526.  2  Stra.  811. 
2  Ld.  Ray.  1525,     Cro.  Jac.  323.     1  Ves.  182.    2  Roll.  Rep.  53. 

(/)  Com.  Dig.  Abatement,  F.  2.     3  T.  R.  631.     Carth.  12. 

{g)  2  Saund.  209.  c.  (n.  1.)  1  Lill.  Ent.  1.  2  Chitt.  PI.  415. 
425. 

(xi)  In  N.  Y.  a  married  woman's  right  to  sue,  whether  alone,  or 
with  her  husband,  is  regulated  by  express  statutes.  (Code  ^  116. 
and  see  act  of  1860,  as  to  rights  of  married  women.)  And  her  mar- 
riage, pending  suit,  does  not  abate  the  suit, — (enacting  the  common 
law.)     Code  ^  121. 
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omits  to  plead  her  coverture,  he  may,  at  any  time 
come  in  and  plead  it  in  bar.  (Ji) 

And  if  both  of  them  omit  to  plead  it,  and  judgment 
is  given  against  her ;  the  judgment  may  be  reversed, 
by  writ  of  error,  in  which  they  must  both  join  as 
plaintiffs  in  error,  {i)  If  the  writ  of  error  is  in  the 
name  of  either  of  them  alone,  it  may  be  quashed,  (k) 
For  the  wife  cannot  prosecute  it  alone,  by  reason  of 
her  legal  disability;  nor  can  the  husband  alone, 
because  her  rights,  as  well  as  his  own  are  involved 
in  it. 

Sec.  90.  III.  Death  of  Parties. — By  the  common 
law,  the  death  of  a  sole  plaintiff  or  sole  defendant, 
pendente  lite,  abates  the  suit  (l) :  There  being  after 
such  an  event,  but  one  party  to  the  action.  And  if, 
after  the  death  of  either  party,  final  judgment  should 
be  given,  for  or  against  him ;  it  would  be  erroneous 
(m) — as  being  for  or  against  a  party  not  in  esse.  But 
by  the  statute  17  Car.  2,  c,  28,  it  is  enacted,  that  the 
death  of  either  party,  '  between  verdict  and  judgment, 
shall  not  be  alleged  for  error,  so  as  judgment  be 
entered  within  two  terms,  after  such  verdict '  (n)  nunc 
pro  tunc,  (xii) 

{h)  Bac.  Abr.  Abatement,  G.  Sty.  280.  1  Salk.  400.  3  T.  R. 
631.     5  lb.  681. 

(i)  lid.     3  Esp.  Rep.  19.     4  Mass.  R.  661. 

{k)  3  Esp.  Rep.  19.     Bac.  Abr.  Error,  B. 

(Z)  Bac.  Abr.  Abatement,  F.     Com.  Dig.  Abatement,  H.  32. 

(m)  Garth.  388-9.     T.  Ray.  59.  463.     Bac.  Abr.  Pleas,  &c.  Q. 

(m)  Bac.  Abr.  Abatement,  F. 


(xii)  In  N.  Y.  the  death  of  a  party,  at  any  stage  of  the  suit, 
abates  no  anit,  if  the  cause  of  action  survive.  (Code  §  121.)  The 
new  shape  of  the  action  is  directed  by  the  court,  by  an  order,  on 
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Sec.  91.  By  the  common  law  also,  if  one  of  several 
plaintiffs  dies  pending  the  suit;  it  will,  in  mostcases^ 
abate,  (o)  For  by  joining  in  the  suit,  they  assert  a 
joint  right  of  recovery,  which,  as  such,  is  destroyed 
by  the  death  of  either  of  them. 

Sec.  92.  But  this  last  rule  does  not  apply,  in  its 
full  extent,  to  such  personal  actions  as  admit  of  sum- 
mons and  severance,  and  in  which  an  entire  indivisible 
thing  is  to  be  recovered.  (10)  For  in  such  actions, 
after  one  of  two  co-plaintiffs  has  been  summoned  and 
severed,  he  ceases  to  be  a  party ;  and  the  other  be- 
comes a  sole  plaintiff,  prosecuting  for  the  whole 
amount,  or  matter  in  demand,  and  therefore  if  the 
severed  plaintiff  afterwards  dies,  pending  the  action, 
his  death  has  no  effect  upon  the  suit,  (p) 

If  one  of  several,  named  as  co-plaintiffs,  was  dead 

(o)  Bac.  Abr.  Abatement,  F.  Joint-tenants,  &c.  K.  10  Co.  134. 
6  lb.  26.     Com.  Dig.  Alatement,  H.  33. 

(p)  Bac.  Abr.  Abatement,  F.     Cro.  Eliz.  652, 

motion.  See  10  How.  Pr.  Kep.  253.  9  lb.  190.  7  lb.  268,  269. 
296.  3  lb.  385.  15  lb.  128.  It  has,  however,  been  held,  as  to  an 
action  of  ejectment,  that  it  survives  against  the  heirs  at  law  of  a 
deceased  defendant ;  4  How.  Pr.  Kep.  358.  and  contra,  7  lb.  3l.  14 
lb.  71.  And  see  10  lb.  253.  As  to  a  sole  defendant  in  replevin, 
5  Abbott,  351 :— See,  also,  2  Bev.  Stat.  1st  Ed.  387,  388 ;  and 
post,  note  xiii,  this  chapter. — After  verdict,  in  any  action  for  a 
wrong,  the  suit  does  not  abate.     Code  §  121. 

(10)  Summons  and  severance  is  a  proceeding,  by  which  one  of 
several  persons  named  as  co-plaintiffs,  in  a  writ,  is,  on  his  neglect- 
ing to  appear  and  prosecute,  summoned  to  appear,  &c.  and  if  he 
refuses  to  join  in  prosecuting  the  suit,  is  separated  from  it,  by  a 
judgment  of  severance.  As  to  what  cases  admit  of  summons  and 
severance,  see  Off.  Ex'r,  96.  104.  6  Co.  25.  Bac.  Abr.  summons 
^  severance,  F.     Co.  Litt.  139. 
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at  the  issuing  of  the  writ ;  the  fact  may  be  pleaded 
in  abatement,  (q)     For  it  falsifies  the  writ. 

Sec.  93.  If  one  of  several  co-defendants  dies,  pend- 
ing the  suit;  his  death  is,  m  general,  no  cause  of  abate- 
ment, even  by  the  common  law.  (r)  For  by  being 
sued  together — (a  proceeding  in  which  they  are  pas- 
sive)— co-defendants  do  not,  like  co-plaintiflfs,  either 
assert  or  admit  any  thing,  which  requires  them  all  to 
act  or  proceed  jointly :  And  hence,  on  the  death  of 
one  of  them,  if  the  cause  of  action  is  such,  as  would 
survive  against  the  survivors,  (as  is  almost  universally 
the  case) ;  the  plaintiff  may,  by  suggesting  the  death 
of  the  former  upon  the  roll,  proceed  in  the  same  suit, 
against  the  latter. 

Sec.  94.  The  inconvenience  of  abatement,  by  the 
death  of  parties,  is  now,  in  a  great  measure,  remedied 
by  the  statute  17  Car.  2,  c.  8,  and  by  the  8  &  9  W.  3, 
0.  2,  §§  6  &  7  ;  by  which  last  it  is  enacted,  'that  if 
there  be  two  or  more  plaintiffs  or  defendants,  and  one 
or  more  of  them  should  die,  if  the  cause  of  such  action 
should  survive  to  the  surviving  plaintiff  or  plaintiffs, 
or  against  the  surviving  defendant  or  defendants ;  the 
writ,  or  action,  shall  not  be  thereby  abated.  But 
such  death  being  suggested  upon  the  record,  the 
action  shall  proceed  at  the  suit  of  the  surviving  plain- 
tiff or  plaintiffs  against  the  surviving  defendant  or 
defendants ' :  And  that  if  any  sole  plaintiff  happen  to 
die,  after  an  interlocutory  judgment,  and  before  final 
judgment  obtained  therein ;  the  said  action  shall  not 
abate  by  reason  thereof;  if  such  action  might  origi- 
nally, be  prosecuted  or  maintained  by  the  executors 

(q)  Bao.  Abr.  Abatement,  E. 

(r)  Hardr.  113, 151.     Cro.  Car.  426.    Bao.  Abr.  Abatement.  F. 
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or  administrators  of  sucli  plaintiff;  and  if  the  defen- 
dant die,  after  such  interlocutory  judgment,  and  be- 
fore final  judgment  therein  obtained,  the  said  action 
shall  not  abate,  if  such  action  might  originally  be 
prosecuted  or  maintained  against  the  executors  or 
administrators  of  such  defendant ;  and  the  plaintiff, 
(or  if  he  be  dead  after  such  interlocutory  judgment), 
his  executors  or  administrators  shall  and  may  have  a 
scire  facias  digaanst  the  defendant,  if  living  after  such 
interlocutory  judgment,  (or  if  he  died  after,)  then 
against  his  executors  or  administrators  to  show  cause 
why  damages,  in  such  action,  should  not  be  assessed 
and  recovered  by  him  or  them. 

Sec.  95.  Under  the  former  of  these  statutes,  (that 
of  17  Car.  2),  the  death  of  a  party,  after  verdict,  does 
not  abate  the  suit ;  but  judgment  in  pursuance  of  the 
verdict,  may  be  entered,  (within  the  time  prescribed, 
by  the  act),  as  if  the  death  had  not  mtervened.  (s) 
And  under  the  latter  statute  (8  &  9  W.  3),  if  a  sole 
plaintiff  dies,  after  an  interlocutory  judgment  (11), 
and  before  final  judgment  in  an  action,  the  cause  of 

(s)  1  Salk.  42.    1  Sid.  385.     Toll,  on  Bx'rs  442-3. 


(11)  The  interlocutory  judgment,  contemplated  in  the  above 
enactment,  is  such  an  one,  as  leaves  nothing  more,  to  be  ascertained, 
than  the  ammint  to  be  recovered,  in  damages,  or  otherwise— as, 
where  a  demurrer  to  the  declaration,  or  to  the  plaintiff's  evidence, 
has  been  overruled — or,  where  the  defendant  has  submitted  to  a 
judgment  by  default,  non  sum  informatus,  nil  dicit,  &c. ;  in  each  of 
which  cases,  nothing  more  is  necessary  to  be  done,  as  preparatory  to 
final  judgment,  than  to  ascertain  hoto  much  the  plaintiff  is  entitled 
to  recover.  (Vid.  1  LiU.  Ent.  647.  6  Mod.  144.  4  T.  R.  431. 
Toll,  on  Ex'rs  443.)  The  statute  of  Connecticut  prevents  the  suit 
from  abating,  when  the  death  happens  in  any  stage  of  the  suit— 
whether  after  or  before  an  interlocutory  judgment. 
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which  would  have  survived  to  his  personal  represen- 
tatives— or  if  a  sole  defendant  dies,  after  such  a  judg- 
ment in  an  action,  the  cause  of  which  would  have 
survived  against  his  personal  representatives  (12) — 
the  suit  shall  not  abate  ;  but  on  a  sci.fa.  prayed  out, 
as  prescribed  in  the  act,  the  suit  may  proceed  to  final 
judgment :  And  if  one  or  more  of  several  co-plaintiffs 
die,  pending  an  action,  the  cause  of  which  would  have 
survived  to  the  surviving  plaintiffs — or  if  one  or  more 
of  several  co-defendants  die,  pending  an  action,  the 
cause  of  which  would  have  survived  against  the  sur- 
viving defendants :  The  suit  shall  not,  in  either  case 
abate;  but — such  death  being  suggested  upon  the 
record — the  action  shall  proceed  between  the  surviv- 
ing parties. 

Sec.  96.  It  will  be  perceived,  that  the  second 
clause  in  the  above  statute,  of  "W.  3,  (viz.  that  which 
provides  against  abatement,  by  the  death  of  a  sole 
party),  extends  only  to  personal  actions — i.  e.  such  as 
survive  to  or  against  personal  representatives,  Real 
actions  therefore  still  abate  as  at  common  law,  on  the 
death  of  a  sole  plaintiff  or  defendant  (ante  §  90.)  But 
real  actions,  in  which  there  are  several  co-plaintiffs 
or  co-defendants,  and  of  which  the  causes  are  such,  as 


(12)  When  a  cause  of  action  is  such  as,  on  the  death  of  either  of 
the  sole  parties  to  it,  might  have  been  originally  prosecuted  by  or 
against  his  personal  representatives,  it  is  one,  which  would  survive 
to  or  against  such  representatives,  within  the  meaning  of  the  above 
distinctions :  But  when  it  could  not  have  been  thus  originally  prose- 
cuted, it  is  one  which  would  not  thus  survive.  But  what  particular 
causes  of  action  do,  or  do  not,  thus  survive,  is  an  inquiry,  which 
falls  appropriately  under  a  different  title — that  of  Executors  and 
Administrators. 
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survive  to  or  against  the  surviving  parties,  are  within 
the  purview  of  the  first  clause  of  the  act.  (xiii) 

Sec.  97.  IV.  Variance. — There  are  divers  instan- 
ces, or  particulars,  in  which  variance  is  pleadable  in 
abatement — as  where  the  count  varies  from  the  writ — 
or,  where  the  writ  varies  from  the  record,  specialty,  or 
instrument,  on  which  the  action  is  brought,  (t)  For  in 
the  one  case,  the  count  does  not  maintain  or  pursue 
the  writ ;  and  in  the  other,  the  writ  is  not  adapted  to 
the  cause  of  action. 

Sec.  98.  As  to  variance  between  the  writ  and  the 
count,  this  diversity  is  to  be  observed  :  If  the  vari- 
ance is  in  matter  of  mere  form,  (as  in  time,  or  place, 
when  that  circumstance  is  immaterial,  or  in  any  other 
particular  which  is  so) ;  advantage  can  be  taken  of  it, 
only  by  plea  in  abatement  (u) :  But  if  the  variance  is 
in  matter  of  substance — (as  if  the  writ  sounds  in  con- 
tract, and  the  declaration  in  tort  or  e  converse — or  if 
the  writ  demands  one  thing,  or  subject,  and  the  decla- 
ration another) ;  advantage  may  be  taken  of  it,  even 
by  motion  in  arrest  of  judgment,  {v)  For  as  it  is  the 
writ,  which  gives  authority  to  the  court  to  proceed  in 
any  given  suit ;  it  is  obvious,  that  the  court  can  have 
no  authority  to  hear  and  determine  a  cause,  substan- 
tially different  from  that  mentioned  in  the  writ. 

{t)  Com.  Dig.  Abatement,  G.  1.  H.  7.  9.  6  Go.  14.  2  Wils.  85, 
395.     Cro.  Eliz.  722.     1  H.  Black.  249. 

{u)  Yelv.  120.     Latch,  173.     Bao.  Abr.  Abatement,  I. 
(v)  Hob.  279.     Cro.  Eliz.  722. 


(xiii)  The  N.  Y,  statute  covers  all  actions,  in  which  the  cause  of 
action  survives,  or  continues:  Which  would  cover  reaZ  actions. 
(Sed  vide  ante,  this  chap,  note  xii,  and  Code  ^  455.  2  Rev.  Stat. 
Ist  Ed.  p.  308,  ^  32.) 
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Sec.  99.  In  the  states  of  Connecticut  and  Massa- 
chusetts (w),  it  has  heretofore  been  customary  to  plead 
in  abatement  any  variance  between  the  record  or 
instrument  declared  upon,  and  the  description  of  it 
in  the  declaration.  But  the  more  proper  mode  of  tak- 
ing exception  for  such  a  variance,  is  either  by  object- 
ing to  the  record,  &c.  as  evidence,  under  the  general 
issue — and  in  that  way,  compelling  a  nonsuit  (x) 
(because  the  record  or  writing,  offered  in  evidence, 
will  appear  to  be  a  different  one  from  that  declared 
upon) ;  or  by  reciting  it  upon  the  record,  on  oyer, 
and  then  demurring  to  the  declaration  (y) :  This  latter 
course  being  justified,  on  the  ground  that  the  instru- 
ment, &c.  thus  recited,  on  oyer,  becomes  in  effect,  part 
of  the  declaration,  (z) 

Sec.  100.  Though,  as  heretofore  stated,  no  advan- 
tage can  be  taken  of  misnomer,  as  such,  except  by  plea 
in  abatement:  Yet  when  misnomer  occasions  a  vari- 
ance (as,  if  A.  B.,  having  executed  a  bond  by  his  true 
name,  is  sued  upon  it,  and  declared  against  by  the 
name  of  C.  D.) ;  advantage  may  be  taken  of  the  mis- 
take, as  a  variance,  in  either  of  the  two  modes  last 
before  mentioned  :  i.  e.  under  the  general  issue,  or  by 
demurrer,  on  oyer  (a) :  Though  if  the  mistake  is  treated, 
by  the  defendant,  as  a  misnomer,  (in  which  case,  no 
use  is  made  of  the  instrument,  in  evidence  or  other- 
wise) ;  he  must  plead  it  in  abatement. 

{to)  Story's  PI.  59,  60. 

(x)  4  T.  R.  612,  687-8.  1  lb.  656.  1  Bos.  &  P.  7.  1  Saund. 
154.  n.    Doug.  665.     Cowp.  766-7. 

(y)  1  Saund.  317.  Com.  Dig.  Pleader,  2,  3.  Hob.  18.  Lawes' 
PI.  98-9. 

(z)  1  Vent.  43.     1  Saund.  316.     Garth.  513.     6  Mod.  28,  237. 

(a)  4  T.  R.  611,  612.    3  Bos.  &  P.  559.     1  Campb.    195. 
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Sec.  101.  Pleas  in  abatement,  for  any  variance 
between  the  writ  and  tbe  count,  are  now,  however, 
practically  abolished  in  England,  in  C.  B.  and  (where 
the  suit  is  by  original)  in  B.  R.  also,  by  a  rule  of 
practice  heretofore  nientioned  (b),  refusing  oyer  of  the 
original  writ.  And  the  operation  of  this  rule  extends 
to  all  pleas  in  abatement  which  cannot  be  proved 
without  an  examination  of  the  original  writ,  (c) 

V.  Nonjoinder  and  Misjoinder  of  Parties. 

Sec.  102.  In  what  cases,  two  or  more  persons 
ought  or  ought  not  to  be  joined  as  co-parties,  (either 
as  plaintiffs  or  defendants),  in  one  suit,  has  been 
already  explained  {ante,  ch.  4,  §  52  to  78.)  The  pre- 
sent inquiry  is,  in  what  manner  advantage  is  to  he  taken 
of  a  mistake  in  respect  to  the  proper  parties,  (xiv) 

Sec.  103.  Under  this  head,  it  may  be  laid  down 
as  a  universal  rule,  applicable,  both  to  actions  ex  con- 
tractu and  ex  delicto,  that  if  one  person  sues  alone, 
when  the  right  of  action  is  in  two  or  more,  jointly  (d) 
— or  if  two  or  more  sue  as  co-plaintiffs,  when  the 
right  of  action  is  in  one  of  them  only  (e) ;  the  mistake 

(i)  Ante,  Note  8  to  §  64,  and  §  82. 

(c)  Lawes'  PI.  97.  105.     1  Saund.  318.  (n.  3.)     3  Bos  &  P.  395. 

7  East,  383.     6  T.  E.  363.     1  Chitt.  PI.  440. 

(d)  Com.  Dig.  Abatement,  E.  8-14.  1  Salk.  4.  7  T.  R.  243. 
1  Saund.  291,  (n.  4.)     Co.  Litt.  164.  a.  189.  a.  195.  b.  198.  a. 

(e)  Com.  Dig.  Abatement,  E.  15.     Cro.  Eliz.  143.     1  Leon.  315. 

(xiv)  In  N.  Y.,  since  l>y  the  Code  cause  for  alatement  is  to  be 
taken  advantage  of,  by  demurrer ;  and  as  the  cause  for  demurrer, 
which  relates  to  joinder  of  parties,  is  specified  as  '  a  defect  of  par- 
ties'  plaintiffs  or  defendants: — A  misjoinder  of  parties  is  held  not 
to  be  a  ground  for  demurrer ;  as  there  is  no  deficiency  in  having  too 
many  parties.    Therefore,  misjoinder  is,  here,  to  be  set  up  by  answer. 

8  How.  Pr,  Eep.  234.     20  Barb.  339. 
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is  pleadable  in  abatement :  Because,  without  reference 
to  the  merits,  the  suit  is  in  both  cases,  brought  in  an 
improper  manner,  in  regard  to  the  parties. 

Sec.  104.  On  the  other  hand,  if  one  is  sued  alone, 
when  by  law  another  should  have  been  joined  with 
him,  as  co-defendant — or  if  two  or  more  are  sued 
together,  when  by  law  the  action  should  have  been 
brought  against  one  of  them  only ;  the  nonjoinder  in 
the  one  case,  and  the  misjoinder  in  the  other,  is,  in 
all  cases,  pleadable  in  the  same  manner.  (/) 

S^c.  105.  In  some  cases,  falling  under  the  two 
last  rules,  the  exception  can  be  taken  only  by  plea  in 
abatement :  In  others,  it  may  be  taken,  at  the  elec- 
tion of  the  defendant,  either  by  pleading  in  abate- 
ment, or  under  the  general  issue  ;  or,  as  the  case  may 
be,  by  demurrer  on  oyer — by  motion  in  arrest  of  judg- 
ment— or  by  writ  of  error. 

Sec.  106.  And  for  the  purpose  of  determining,  in 
any  given  case,  whether  a  mistake  in  the  joinder  or 
nonjoinder  of  a  party,  is  pleadable  only  in  abatement 
— or  whether  advantage  may  be  taken  of  it,  under 
the  general  issue — the  following  distinction,  it  is  be- 
lieved, will  be  found  to  furnish  the  true  criterion ; — 

If  the  proof,  which  supports  the  objection  arising 
from  the  nonjoinder  or  misjoinder  of  a  party,  goes  in 
denial  or  disproof  of  the  declaration,  or  of  any  material 
allegation  in  it ;  advantage  may  be  taken  of  the  mis- 
take, as  well  under  the  general  issue,  as  by  plea  in 
abatement  (for  whatever  denies  the  declaration,  goes 
to  support  the  general  issue)  :  But  if  the  proof,  which 

(/)  5  Burr.  2611.  1  Saund.  153.  (n.  1.)  291.  b.  (n.  4.)  5  T.  K. 
651.   Com.  Dig.  Abatement,  F.  6.  2  East,  574.    1  Chitt.  PI.  75-6. 
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shows  the  mistake,  is  not  inconsistent  with  any  mate- 
rial part  of  the  declaration;  the  exception  can  be 
taken,  only  by  a  plea  in  abatement :  Becaifce  whatever 
does  not  contradict  the  declaration,  does  not  conduce 
to  support  the  general  issue.  (13) 

To  apply  this  distinction ;  first,  to  the  nonjoinder 
or  misjoinder  of  parties,  as  plaintiffs — 

Sec.  107.  In  an  action  on  contract,  if  one  of  the 
co-parties  to  it  sues  alone,  when  the  right  of  action  is 
in  himself  arac^  another- — or  if  two  or  more  sue  together, 
when  the  right  of  action  is  in  one  of  them  only ;  ad- 
vantage may  be  taken  of  the  mistake,  as  well  under 
the  general  issue,  as  by  plea  in  abatement,  (g)  If  there- 
fore upon  an  obligation  or  promise,  made  to  A.  andB. 
jointly,  A.  sues  alone,  as  on  a  contract  made  with 
himself  only — or  if  on  a  contract  made  with  A.  onlt/, 
he  and  B.  sue,  as  on  a  contract  made  with  both  of 
them:  The  suit  may  be  defeated,  in  either  of  the 
above  modes.  For  in  each  of  these  cases  there  is  a 
variance  :  The  contract  offered  in  evidence,  being  not 
the  same  as  that  declared  upon.  In  other  words,  the 
fact,  (or  proof),  that  the  right  of  action  is  joint,  in  the 
former  case,  or  that  it  is  not  so,  in  the  latter,  goes  in 
disproof  of  the  declaration. 

Sec.  108.  And  if  in  either  of  the  two  last  cases, 
the  action  is  founded  upon  a  written  instrument ;  ad- 
vantage may  be  taken  of  the  mistake,  not  only  in 

(g)  1  Saund.  291.  f.  (n.  4.)  1  Chitt.  PI.  209,  &  seq.  1  Taunt.  7. 
1  Bos.  &  P.  75.  2  Stra.  820.  1146.  2  T.  R.  282.  5  lb.  709.  1 
Bsp.  Rep.  183.  Bull.  N.  P.  152.  Peake  Ev.  (2ded.)  205.  2  Mass. 
R.  510.     6  Pick.  360. 

(13)  It  is  not  pretended  that  all  the  cases  conform  to  this  dis- 
tinction ;  but  on  principle,  it  appears  to  be  the  only  correct  one. 
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either  of  the  two  modes  just  mentioned,  but  in  another 
also :  Viz.  by  praying  oyer  of  the  instrument,  reciting 
it,  verbatim,' ■a.-^on  the  record,  and  demurring  to  the 
declaration.  Qi)  For  it  is  a  general  principle,  that  a 
written  instrument,  pleaded  by  one  party,  when  thus 
recited  on  the  record  by  the  other,  becomes  parcel  of 
the  former  -p&vtj's  pleading. 

Sec.  109.  And  if  in  an  action,  on  contract,  brought 
by  a  sole  plaintiff,  it  appears,  upon  the  face  of  the  decla- 
ration, or  of  any  other  pleading  on  the  plaintiff's  part, 
that  another  ought  to  have  been  joined  as  co-plaintiff; 
the  mistake  is  incurable,  even  by  verdict,  (i)  If  there- 
fore, in  an  action  of  debt,  covenant  broken,  or  assump- 
sit, brought  by  A.  alone,  it  appears  from  his  own  plead- 
ing, that  the  contract  was  made  with  himself  and  B. 
jointly,  and  that  B,  is  still  living,  (as  he  is  presumed 
to  be,  unless  the  contrary  appears,  in  the  declaration) ; 
the  defendant  may  demur,  without  reciting  the  con- 
tract ;  or  may,  after  verdict,  move  in  arrest  of  judg- 
ment, or  reverse  a  judgment  against  him,  on  writ  of 
error,  (k)  For  in  this  case,  as  it  appears  from  the 
plaintiff's  own  showing,  that  he  alone  has  no  right  of 
action ;  the  defendant  is  not  under  the  necessity  of 
showing  the  mistake,  by  pleading  the  fact  which  has 
occasioned  it. 

And  undoubtedly  the  same  rule  must  apply  to  an 
action,  brought  by  tv)o  plaintiffs,  on  a  contract  which 
appears,  from  their  own  pleading,  to  have  been  made 
with  one  of  them  only. 

(h)  1  Saund.  153.  (n.  1.)  291.  f.  (n.  4.)  1  Bos.  &  P.  67.  1  Chitt. 
PI.  209. 

{i)  1  Saund.  153.  (n.  1.)  291.  b.  (n.  4.)  Esp.  Dig.  304.  2  Stra. 
1146.    1  Bos.  &  P.  67,  74.    1  East,  497. 

(k)  lid. 
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Sec.  110.  But  tlie  general  rule,  that  if  one  of  two 
persons,  having  a  joint  right  of  action  ex  contractu, 
sues  alone,  advantage  may  be  taken  of  the  mistake, 
under  the  general  issue  does  not  extend  to  actions 
brought  by  one,  suing  in  a  representative  capacity. 
Hence,  if  one  of  two  co-executors  sues  alone,  on  a  con- 
tract made  with  their  testator,  advantage  can  be 
taken  of  the  nonjoinder  of  the  other  only  by  plea  in 
abatement.  (I)  For  as  the  executors  are  not  parties  to 
the  contract ;  the  nonjoinder  of  one  of  them  occasions 
no  variance,  and  does  not  in  any  respect  involve  a 
contradiction  of  the  declaration :  Inasmuch  as  the  fact 
that  there  is  another  executor,  who  should  have  been 
joined  as  co-plaintiff,  is  not  inconsistent  with  the 
description,  in  the  declaration,  of  the  contract  made 
with  the  testator. 

Sec.  111.  In  an  action  ex  delicto,  if  one  sues 
alone,  when  another  should  have  been  joined — (as 
where  one  of  two  joint-tenants,  or  of  any  two  persons, 
whose  joint  right  has  been  violated  by  a  tort,  sues  for 
it,  without  joining  the  other) — advantage  can  be  taken 
of  the  nonjoinder  of  the  latter,  only  by  plea  in  abate- 
ment {m) :  Because  the  fact,  that  another  was  inter- 
ested jointly  with  the  plaintiff,  does  not  go  in  support 
of  the  general  issue.  For  proof  that  the  right  violated 
was  joint,  is  no  proof  that  the  defendant  has  not 
injured  the  plaintiff's  property :  Nay,  it  admits  that 
fact :  And  shows  merely  that  the  injury  was  not  to 

(Z)  1  Saund.  291.  g.  (n.  4.)     3  T.  R.  55&.     1  Chitt.  PI.  8,  note 

(g)  13. 

(ot)  6  T.  R.  766.     1  Saund.  291.  f.  g.  h.  (n.  4.)     Cro.  Ellz.  554. 

Godb.  172.     Latch,  152.     5  Co.  18.  b.     5  East,  407.     2Stra.  820. 

1  Joh^s.  R.  471.     6  lb.  108,    1  Wend.  380.    6  Mass.  R.  462.    2 

lb.  511.    nib.  419. 
V  17 
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his  sole  property.     But  this  latter  fact  does  not  dis- 
prove the  declaration. 

Sec.  112.  In  this  last  case  however,  the  defendant 
may  prove,  under  the  general  issue,  the  interest  of  the 
other  party,  who  is  not  made  co-plaintiff  in  the  suit — 
not,  indeed,  for  the  purpose  of  defeating  the  action ; 
but  for  that  of  taking  oif  a  moiety  of  the  damages,  (n) 
For  otherwise,  the  plaintiff  might  recover  damages  to 
the  whole  amount  of  the  injury ;  and  still  leave  the 
defendant  liable,  for  a  moiety  of  them  to  the  other 
party  in  interest,  (o) 

Sec.  113.  If  two  sue  together,  in  tort,  when  the 
right  of  action  is  in  one  of  them  only — (as  if,  for  a 
'  trespass  upon  the  sole  property  of  ^.,  he  and  5.  sue,  as 
co-plaintiffs) ;  advantage  of  the  misjoinder  may  be 
taken,  either  in  abatement,  or  under  the  general 
issue  (p) :  Because  the  fact,  that  A.  is  the  sole  owner 
of  the  property,  contradicts  the  declaration ;  since  it 
proves  that  the  trespass  committed,  was  not  upon 
joint  property  of  A.  and  B.,  and  consequently,  is  not 
the  trespass  complained  of. 

As  to  the  joinder  or  nonjoinder  of  defendants — 
Sec.  114.  In  an  action  on  contract,  if  one  is  sued 
alone,  where  another  ought  by  law  to  have  been  made 
co-defendant  with  him — (as  if  A.  is  sued  alone  on  a 
joint  obligation  or  promise,  made  by  himself  and  B.) ; 
advantage  can  be  taken  of  the  nonjoinder  of  B.  only 
in  abatement ;  unless  the  mistake  appears,  (as  hereafter 

(n)  5  East,  407.     Peake  Ev.  (2d  ed.)  205. 

(o)  7  T.  E.  279. 

(p)  Cro.  Eliz.  143,  473.  Gouldsb.  77.  Clayt.  121.  Bac.  Abr. 
Tresp.  I.  2,  (3).  Lacy  v.  Barns  ^  al.  Sup.  C.  (Connecticut.)  1805. 
M.  S.     6  Pick.  222.     Gow  on  Partnership,  159. 
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mentioned),  from  the  plaintiff's  own  pleading,  (q)  For 
the  obligation  is  A's  act,  though  not  his  sole  act ;  and 
the  promise  is  his,  though  not  his  sole  promise.  The 
fact  then,  that  B.  is  a  co-obligor,  or  co-promissor  with 
A.,  does  not  prove  that  the  obligation,  in  the  one  case, 
is  not  A's  act,  nor  that  A.  did  not  promise,  in  the  other 
(14) ;  and  therefore  does  not  disprove  the  declaration. 

The  rule  is  the  same,  and  for  the  same  reason, 
where  two  only  are  sued  upon  a  joint  and  several  con- 
tract, made  by  three  or  more,  (r)  For  the  fact,  that 
another  or  others  bound  themselves  by  the  same  con- 

(g)  5  Burr.  2611.  2  Black.  Rep.  947.  5  T.  R.  651.  7  lb.  313. 
1  Saund.  291,  b.  (n.  4.)  2  N.  Sep.  365.  Cowp.  832.  5  Co.  119 
1  Bos.  &  P.  72.     18  Johns.  R.  459.     Cont.  2  Salk.  440. 

(r)  1  Saund.  291.  e.  (n.  4.)  Bro.  Ab.  Obligation,  94.  Yelv. 
27.  a.  note.     1  Peters,  73. 

(14)  It  is  suggested  by  Mr.  Serjeant  Williams,  (1  Saund.  291.  f. 
g.  (n.  4.),  tbat  since  the  nonjoinder  of  one  of  two  joint  promissors 
as  defendant,  is  held  to  be  only  matter  of  abatement,  the  rule  ought, 
for  the  sake  of  consistency,  to  be  the  same  as  to  joint  promisees  ;  i.  e. 
that  the  nonjoinder  of  one  of  i^o]oviit promisees  as  plaintiff,  should 
be  pleadable  in  abatement  only.  But  with  submission,  are  not  the 
two  cases  essentially  different?  If  A.  &  B.  make  a  joint  promise, 
it  is  nevertheless  true,  that  each  of  them  promises :  And  if  so,  it 
follows,  that  a  declaration  on  the  promise,  against  A.  alone,  alleging 
that  he  promised,  is  not  disproved  by  the  admission  that  B.  promised 
jointly  with  him.  But  if  a  promise  is  made  to  A.  &  B.  jointly,  it 
would  seem  not  correct,  to  say  that  there  is  a  promise  to  each  of 
them:  And  therefore,  a  declaration  by  A.  alone  alleging  the  pro- 
mise to  have  been  made  to  him,  without  naming  B.  as  a  co-promisee, 
is  falsified,  by  proof  that  the  promise  was  made  to  both  of  them  jointly. 
In  other  words,  there  is  a  variance  between  the  declaration  and  the 
proof. — Such,  at  any  rate,  is  the  principle  of  the  distinction  recog- 
nized by  the  authorities — a  distinction,  which,  it  is  believed,  is  not 
"without  a  difference." 
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tract,  does  not  prove  that  the  defendants  did  not  con- 
tract, as  stated  in  the  declaration. 

Sec.  115.  But  in  an  action  on  contract,  if  it  ap- 
pears from  the  face  of  the  declaration,  or  of  any  other 
pleading  on  the  part  of  the ^jZazw^i/fj  that  a  person,  not 
made  defendant  in  the  suit,  was  a  joint  contractor 
with  the  defendant,  and  that  such  person  is  still  liv- 
ing, (as  he  must  be  presumed  to  be,  unless  the  contrary 
is  alleged) ;  the  nonjoinder  of  him  as  defendant,  is  a 
good  ground  of  demurrer^  or  motion  in  arrest  of  judg- 
ment— and  (if  judgment  be  given  for  the  plaintiff), 
may  be  assigned  for  error,  {s)  For  in  this  case,  the 
pleading  of  the  plaintiff  himself  shows,  that  he  has 
no  right  to  recover  in  the  suit,  as  it  is  brought ;  and 
as  the  mistake  appears  upon  the  record,  by  his  own 
showing ;  there  is  no  need  of  the  defendant' sp/ea^mg 
it.     Vid.  ante,  §  109. 

Sec.  116.!  If,  on  a  contract  made  by  one  person 
only,  he  and  another  are  sued,  as  upon  a  contract  made 
by  both,  the  misjoii^der  is  a  good  ground  of  defence, 
under  the  general  issue,  (t)  For  th^  contract  made  is 
not  the  same,  as  that  declared  upon.  The  proof  of  the 
former  therefore  disproves  the  declaration. 

And  in  an  action  against  two  as  joint  contractors — 
as  in  assumpsit  against  A.  &  B.  as  joint  promissors — if 
the  jury  find  that  A.  promised,  but  that  B.  did  not; 
A.  may  arrest  the  judgment,  (m)  For  the  contract 
declared  upon,  is  disproved,  by  the  verdict,  (v)     And 

(s)  5  Burr.  26i4.  1  Saund.  153.  (n.  1.)  291.  b.  c  (n.  4.)  6  T. 
E,  769.    1  Vent.  34. 

(t)  Clayt.  114.  1  East,  48.  2  Day,  272.  2  New  Eep.  454.  11 
Johns.  E.  101.     1  Esp.  Eep.  363. 

(m)  S  East,  62.    1  Keb.  284.     Carth.  361.     3  Brod.  &  Bing.  54. 

(r)  1  Keb  284. 
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when  the  action  is  thus  brought  against  two,  upon  a 
contract  made  by  one  of  them  only,  the  plaintiff  can- 
not enter  a  noil.  pros,  as  to  the  other,  and  then  pro- 
ceed against  the  party  bound,  alone,  (w)  To  allow 
this,  would  be  to  enable  the  plaintiff,  by  his  own  act, 
not  only  to  defeat  a  good  defence  upon  the  merits; 
but  also  virtually  to  substitute  one  action  for  another — 
or  rather,  to  transform  an  action  against  A.  &  B., 
into  an  action  against  A.  alone. 

Sec.  117.  If  several  are  sued  for  a  toet,  commit- 
ted by  one  of  them  only;  the  joinder  of  the  others  is 
no  ground  of  abatement,  nor  can  advantage  be  taken  of 
it,  as  a  misjoinder,  in  any  way.  (a;)  For  of  co-defen- 
dants, in  actions  ex  delicto,  some  maybe  convicted,  and 
others  acquitted;  and  the  proper  plea  for  those  not 
actually  guilty,  is  the  general  issue.  But  a  plea  in 
abatement,  hy  one  of  the  defendants,  that  the  wrong 
in  question  was  committed  by  the  others,  without  his 
concurrence,  is  ill ;  because  it  is  in  effect,  the  general 
issue,  which  is  pleadable  only  to  the  action. 

Sec.  118.  If,  on  the  other  hand,  one  is  sued  alone, 
for  a  tort  committed  by  himself  and  others  jointly;  thfe 
nonjoinder  of  the  others,  is  in  general,  no  ground  of 
exception,  either  in  abatement  or  otherwise,  (y)  For 
a  tort,  committed  by  several,  raay  regularly  be  treated 
as  joint  or  several,  or  as  pffir%  joint,  and  j?ar%  several, 
at  the  election  of  the  •  plaintiff.  And  as  he  conse- 
quently has,  by  the  general  rule  the  right  by  law,  to 

(w)  i  Taunt.  470.  3  Esp.  Eep.  76.  6  lb.  47.  Cont.  5  Johns, 
R.160.     1  Pick.  500. 

(a)  1  Saund.  291.  d.  (n.  4.j 

{y)  Bac.  Albr.  Tresp.  G.  1.  &  I.  1.  8  Co.  159.  1  Saund.  291.  d. 
(n.'4.)     3  East,  62. 
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sue  any  one  of  them  only — or  all — or  any  number  of 
tliem  together— or  each  of  them,  in  a  several  action ; 
the  nonjoinder  of  any  of  the  wrong-doers  is  no  de- 
fence, in  any  form. 

•Sec.  119.  But  there  is  an  exception  to  the  last 
rule,  where  one  is  sued  alone  in  tort,  upon  a  cause  of 
action,  arising  out  of,  or  concerning  real  property  held 
jointly,  or  in  common,  by  himself  and  another.  In 
this  case,  the  nonjoinder  of  the  other  tenant  is  plead- 
able in  abatement,  although  the  action  sounds  in 
tort,  {z)  For  the  probable  ground  of  this  exception 
to  the  general  rule,  see  ch.  4,  §  76. 

Sec.  120.  When  a  suit  is  defeated,  by  a  plea  in 
abatement,  for  the  nonjoinder  of  another  person,  who 
should  have  been  made  a  co-defendant ;  the  latter  may 
in  a  subsequent  action  for  the  same  cause,  and  in  which 
he  is  made  such,  plead  in  abatement,  that  still  another 
ought  to  have  been  sued,  (a)  And  in  case  of  several 
successive  suits  for  the  same  cause,  each  new  defendant 
disclosed  in  the  next  preceding  suit,  by  a  plea  in 
abatement,  may  plead,  in  the  same  manner,  that 
another,  still,  should  have  been  joined,  as  defendant.  (6) 
For  the  new  defendant  cannot  be  deprived  of  his  right 
thus  to  plead,  by  the  omission  of  the  defendant  or 
defendants,  in  the  prior  suit  to  disclose  the  names  of 
all  those,  who  ought  to  have  joined  in  it.  And  the 
same  rule  holds,  throughout  any  series  of  actions  in 

{z)  5  T.  E.  651.     1  Saund,  291.  e.  (n.  4.)     2  Black.  Com.  182. 
Com.  Dig.  Abatement,  F.  6. 
(a)  3  East,  70-1. 
(i)  lb. 
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which  new  joint  contractors  are   succegsively  dis- 
closed, (xv) 

Sec.  121.  But  the  same  defendant,  who,  in  a  prior 
suit,  has  pleaded  the  nonjoinder  of  one  joint  contrac- 
tor cannot  plead,  when  afterwards  sued  on  the  same 
contract  as  co-defendant  with  the  latter,  that  there  is 
still- cwotter  joint  contractor,  who  should  have  heen 
made  defendant,  (c)  This  he  is  estopped  to  do,  by  his 
plea,  in  the  preceding  suit :  For  he  ought,  by  his  plea 
in  that  suit,  to  have  '  given  the  plaintiff  a  better  writ,^ 
by  naming  all  the  joint  contractors. 

VI.  The  Pendency  of  a  prior  suit,  for  the  same  cause. 

Sec.  122.  It  is  in  general,  a  good  plea  in  abate- 
ment, that  there  is  a  prior  action,  (similar,  or  concur- 
rent), pending  between  the  same  parties,  for  the  same 
cause,  {d)  For  the  law,  which  '  abhors  a  multiplicity 
of  suits,'  will  not  permit  a  defendant  to  be  harassed, 
by  two  or  more  actions  for  the  same  thing,  where  a 
complete  remedy  might  be  obtained  by  one  of  them. 
The  object  of  the  rule  is  to  prevent  vexation. 

Sec.  123.  To  give  effect  to  this  plea,  it  is  not 
necessary  that  both  suits  be  of  the  same  hind :  It  is 
sufficient  for  this  purpose,  that  they  are  concurrent,  (e) 
Thus,  in  replevin,  it  is  a  good  plea  in  abatement,  that  a 
prior  action  of  trespass,  for  the  same  taking,  is  depend- 

(c)  lb. 

{d)  Thel.  Dig.  270.     Com.  Dig.  Abatement,  H.  24.    Bac.  Abr. 
Abatement,  M.    5  Co.  61-2.     Doct.  PI.  10.  67. 
(e)  lid. 


(xv)  This  rule  must  still  bold  good,  in  N.  Y ;  whether  this  kind 
of  defence  be  taken  by  demurrer,  or  by  answer.  The  defendant 
thus  brought  in,  may  himself  demur,  or  answer. 
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ing.  And  when  trespass  and  trover  are  concurrent, 
the  pendency  of  one  when  the  other  is  brought,  is 
pleadable  in  abatement  of  the  latter.  (/)  For  the 
vexation  is  the  same,  as  if  both  suits  were  of  the  same 
kind.  And  the  identity  of  the  cause  of  action,  in  the 
two  cases,  may  be  shown  by  averment. 

Sec.  124.  But  where  the  cause  of  action  is  not  the 
same  in  both  suits,  the  pendency  of  the  first  will  not 
abate  the  second,  (g)  Such  a  case  is  not  within  the 
reason,  or  even  the  terms,  of  the  above  general  rule. 
Hence,  in  debt  on  a  bond  secured  by  mortgage,  the 
pendency  of  a  prior  action  of  ejectment,  for  the  land 
mortgaged,  is  no  cause  of  abatement.  Qi) 

Sec.  125.  It  is  immaterial  whether  the  first  suit 
is  pending  or  not,  at  the  time  of  the  defendant's  plead- 
ing in  abatement  of  the  second.  If  the  first  was  pend- 
ing, when  the  second  was  commenced ;  the  latter  may 
be  abated,  as  being  vexatious  ab  initio,  (i)  And  on 
principle,  it  seems,  that  this  plea  can  never  prevail, 
except  in  cases  where  the  latter  suit  is  vexatious. 

Sec.  126.  Hence,  where  it  appears  that  the  first 
action  must  have  been  ineffectual,  the  courts  of  Con- 
necticut have  often  determined  that  its  pendency 
shall  not  abate  the  second  (k) :  Because  in  such  a  case, 
the  latter  is  not  vexatious. 

Sec.  127.     The  plea  of  a  prior  suit  pending,  for  the 

(/)  Bac.  Abr.  Abatement,  M.  Hob.  184.  Hutt.  3.  Doct.  PL 
10.    Com.  K.  595. 

(g)  5  Co.  61-2.     Hob.  184.     Com.  Dig.  Abatement,  H.  24. 

(A)  Doug.  417.    2  Atk.  344.    Pow.  on  Mortg.  417. 

(i)  Doct.  PI.  10.  Bac.  Abr.  Abatement,  M.  3  Inst.  Cler.  118 
Gilb.  H.  0.  P.  255-6.    5  Mass.  R.  177. 

(k)  1  Root,  355,  562. 
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same  cause,  is  good,  although  there  be  a  new  defen- 
dant added  in  the  second  :  As  where  the  first  action 
is  against  A.  only,  and  the  second  against  A.  ^  B.  (l) 
And  by  the  opinion  of  three  judges,  (Holt,  Ch.  J. 
doubting),  it  was  held  that  the  second  suit  must  abate, 
as  to  both  defendants.  (15.) 

And  when  on  the  other  hand,  one  of  two  or  more 
defendants,  in  the  first  action  is  omitted  in  the  second — 
(as  if  the  first  action  is  a(gainst  A.  &  B.  and  the 
second  against  A.  only) — it  seems  manifest  that  the 
second  must  abate  :  The  case  being  plainly  within 
the  reason  of  the  general  rule. 

Sec.  128,  On  a  writ  of  partition,  the  defendant 
may  by  the  common  law,  plead  in  abatement  the  pen- 
dency of  a  prior  writ  of  the  same  kind,  brought  by 
himself  against  the  plaintiff  in  the  second,  for  a  parti- 
tion of  the  same  land  (m)  :  Because  the  same  end, 
which  the  plaintiff  in  the  second  suit  seeks  to  attain, 
may  be  fully  attained  in  the  first. — But  since  the 
statute  8  &  9  "W".  Ill,  c.  39,  there  can  be  no  plea  in 
abatement  in  any  suit  for  partition  of  lands,  (mm) 

(I)  Garth.  96-7.  Comb.  144.  1  Show.  75.  Ham.  N.  Prius, 
(Am.  ed.)  96.     Hob.  137. 

(ot)  ailb.  H.  C.  P.  260.  Bao.  Abr.  Abatement,  M.  Dy.  92.  b. 
Cont.  1  Bro-wnl.  158. 

(mm)  2  Lill.  Ab.  357.     3  Black.  Com.  302. 

(15)  Where  the  liability  of  the  defendant  is  several,  as  well  as 
joint,  (as  in  an  action  for  a  joint  tort),qu.  whether  the  second  action 
ought,  on  principle,  to  abate  quoad  the  new  defendant.  For  he  is 
not,  in  fact,  subjected  to  vexation  by  the  second  suit ;  and  the  action 
is,  by  the  supposition,  of  such  a  nature,  as  might  be  prosecuted  s 
against  himself  alone.  Such,  however,  was  the  action,  in  the  case 
referred  to,  in  the  text.  Was  not  Ld.  Holfs  doubt,  then,  well 
founded  ? 
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Sec.  129.  By  the  English,  law,  the  pendency  of  a 
prior  action,  in  an  inferior  court,  is  not  pleadable  in 
abatement  of  another,  brought  in  one  of  the  Superior 
Courts  of  Westminster,  (ra)  This  rule  seems  to  have 
originated  in  the  general  authority  of  the  latter  courts 
to  supersede  the  jurisdiction  of  the  former,  upon  the 
application  of  defendants  in  the  inferior  courts.  (15a) 

Sec.  130.  It  is  no  cause  for  abating  an  indictment, 
that  a  prior  indictment  is  pending  against  the  defen- 
dant, for  the  same  offence.  Because  the  court,  in  the 
exercise  of  its  discretionary  control  over  prosecutions 
by  indictment,  may  quash  the  first,  (o)  The  same  is 
true  oi  informations  for  crimes  filed  ex  officio,  by  a  pro- 
secuting officer,  (oo)  (xvi) 

Sec.  131.  But  this  rule  does  not  extend  to  the 
case  of  two  informations  qui  tarn,  &c.  for  the  same 
offence.     For  on  such  an  information,  the  situation 

(n)  5  Co.  62.  Bao.  Abr.  Abatement,  M.  2  Wils.  87.  Com. 
Dig.  Abatement,  H.  24. 

(o)  2  Hawk.  P.  C.  c.  34,  §  1.  Cro.  Car.  147.  Fost.  104.  &  seq. 
2  East,  226. 

(oo)  Doug.- 240. 

(15a)  From  the  language  of  Ch.  J.  Eyre  (Fitzg.  313),  it  might 
perhaps  be  inferred,  that  the  reason  of  this  exception  to  the  general 
rule  is  the  presumed  want  of  jurisdiction  in  the  inferior  court. 
(See  also  1  Chitt.  PI.  443.  n.  r.)  But  upon  this  supposition,  there 
would  seem  to  be  no  propriety  in  limiting  the  exception  to  prior 
suits  in  inferior  courts ;  since  a  prior  suit,  pending  even  in  a  supe- 
rior court,  not  having  jurisdiction  of  it,  would,  on  principle,  afford 
no  cause  for  abating  a  second  suit  for  the  same  cause  in  any  other 
court.  Upon  the  same  supposition,  an  allegation  of  jurisdiction  in 
the  inferior  court  would  seem  to  make  the  plea  good. 

(xvi)  In  N.  Y.  the  finding  of  the  second  indictment  supercedes 
the  first ;  and  it  must  be  quashed.    2  Rev.  Stats.  726.  §  42. 
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and  rights  of  the  prosecutor  are  analogous  to  those  of 
the  plaintiff  in  a  civil  suit ;  and  the  court  has  there- 
fore, no  such  discretionary  power  over  them,  as  it 
exercises  over  indictments,  (p) 

Sec.  132.  VII.  In  geneval,  any  irregularity,  defect 
or  informality,  in  the  terms,  form,  or  structure  of  the 
writ,  or  in  the  mode  of  issuing  it,  is  a  ground  of  abate- 
ment, (q) 

Sec.  133.  The  defects  or  mistakes,  which  fall  within 
this  general  description,  are  quite  multifarious,  and 
hardly  admit  of  an  explanation  in  detail.  Among 
those  usually  enumerated,  are  any  uncertainty  or  repug- 
nancy— want  of  date,  or  an  impossible  date — want  of 
venue,  or  in  local  actions,  a  wrong  venue — a  defective 
return,  &c.  &c.  (r)  The  return  is  'defective,'  when 
the  time  between  the  date  of  the  writ  and  the  return- 
day,  is  too  short  to  afford  the  defendant  such  length 
of  notice,  in  regard  to  time,  as  the  law  requires,  (s) 

Sec.  134.  If  the  writ  is  made  returnable  to  any 
other  than  the  first  term  of  the  court,  after  it  issues, 
when  there  is  sufficient  intervening  time  for  its 
return  to  that  term ;  it  may  for  this  cause  be  abated ; 
but  a  plea  in  abatement,  in  such  a  case,  is  unnecessary. 
For  the  writ  is  void,  and  therefore  liable  to  be  set 
aside,  on  motion,  (t)  (16) 

( p)  2  Hawk.  P.  C.  c.  26,  ^  63.    Doug.  240,  (n.  1.)  2d  ed. 

(g)  Com.  Dig.  Abatement,  H.  1-6.     Lawes'  PI.  106. 

(r)  Com.  Dig.  Abatement,  H.  1-17.    .Lawes'  PI.  106. 

(s)  Com.  Dig.  Abatement,  H.  15.  2  Keb.  461.  2  Wils.  117.  6 
Pick.  370. 

(i)  3  Wils.  341.   2Salk.700.   lEoot,  315,  316.   5  Mass.  R.  100. 

(16)  It  is  necessary  to  the  protection  of  the  defendant,  that  the 
writ  should  be  considered  as  void  and  not  as  merely  ahateable.  If 
the  rule  were  otherwise,  no  advantage  could  be  taken  of  the  irregu- 
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Sec.  135.  If  the  sheriff's  return  of  service,  as  in- 
dorsed by  him  upon  the  writ,  is  defective  upon  the 
face  of  it — (as  if  it  appears,  from  his  indorsement,  that 
the  defendant  has  not  had,  seasonable  notice  of  the  suit) ; 
this  is  a  ground  of  abatement,  or  for  setting  the  writ 
aside,  on  motion,  (u)  But  if  sufficient  upon  the  face  of  it ; 
the  defendant  cannot  falsify  it,  on  a  plea  in  abate- 
ment; and  his  only  remedy  is  an  action  against  the 
sheriff,  for  a,  false  return,  (v)  For  it  is  a  general  rule 
of  the  common  law,  that  such  official  acts  shall  not  be 
falsified,  except  by  a  proceeding,  to  which  the  q^cer 
is  a  p^-rty,  and  which  is  commenced  for  the  direct  and 
eayress  purpose  of  falsifying  it. 

Sec.  136.  In  the  state  of  Connecticut,  however, 
if  the  service  is  actually  defective,  the  defendant  has 
always  been  allowed  to  prove  it  so,  under  a  plea  in 
abatement,  even  in  contradiction  of  the  officer's  indorse- 
ment. 

Sec.  137.  VIII.  That  tte  action  is  misconceived,  is 
pleadable  in  abatement:  As  if  assumpsit  is  hrotight, 
when  account  is  the  only  proper  remedy ;  or  trespass, 
when  case  is  the  proper  action,  (w)  But  a  plea  in 
abatement,  for  this  cause,  is  unnecessary  and  unusual. 

(u)  Com.  Dig.  Abatement,  H.  15.     2  Wils.  117. 

(v)  2  Stra.  813.  T.  Jon.  39.  1  Black.  E.  393.  Com.  Dig. 
Retorn,  Gr.     4  Mass.  R.  478.  , 

[w)  Gom.Dig.  Abatement,  G.  5,;  1  Show.  71.  Hob.  199.  Lawes' 
PI.  106.     Tidd,  579. 

larity,  until  the  arrival  of  the  term,  to  which  it  is  made  returnable — 
which  might  be  at  any  future  term,  however  remote ;  the  defendant 
might  consequently  be  held  to  bail,  or  imprisoned,  during  the  whole 
intermediate  period.  But  the  writ  heitig'void,  all  acts  done  in  obe- 
dience to  it,' are  so  :  And  the  defendant,  if  arrested  under  it,  is  enti- 
tled to  an  immediate  discharge. 


OF  PLEAS  IN  ABATEMENT.  269 

Action  misconceived. 

For  if  the  mistake  appears  upon  the  face  of  the  decla- 
ration, it  is  fatal  on  demurrer  ;  and  if  not,  advantage 
may  be  taken  of  it  under  the  general  issue. 

Sec.  138.  IX.  That  the  right  of  action  had  not 
accrued,  at  the  commencement  of  the  suit,  may  be 
pleaded  in  abatement  (x) :  As,  when  an  action  on  con- 
tract is  commenced,  before  the  time,  appointed  for 
performance.  This  plea  also  is  seldom  used,  and  for 
the  same  reason,  as  is  mentioned  under  the  last  head. 

The  foregoing  enumeration  of  pleas  in  abatement 
comprehends  all  the  principal  causes  or  grounds  of 
abatement,  known  to  the  common  law.  (16«) 

Sec.  139.    When  a  plea  in  abatement  is  true,  in 

(a;)  2  Lev.  197.  Benl.  57.  Cro.  Eliz.  325.  Hob.  199.  Com. 
Dig.  Action,  B.  1. 

(16a)  What  are  here  called  pleas  in  'abatemcBt,'  without  further 
discrimination,  comprehend  all  those  pleaa,  which,  under  the  more 
minute  and  complex  classification  of  dilatory  pleas,  presented  in  the 
first  section  of  this  chapter,  follow  pleas  to  '  the  person  of  the  plain- 
tiff.^ And  the  nine  foregoing  kinds,  or  classes,  of  pleas  in  abate- 
ment, enumerated  in  the  present  chapter,  (from  ^  69  to  §  138,  inclu- 
sive), are  under  that  more  minute  classification,  denominated  as 
follows : — 1.  The  plea  of  coverture  of  the  defendant,  and  that  of  the 
death  of  a  party,  are  pleas  '  to  the  person ' — i.  e.  the  person  of  the 
defendant,  in  the  first  case,  and  of  either  party,  in  the  second.— 2. 
The  plea  of  variance  between  the  count  and  the  writ,  or  between 
the  writ  and  the  instrument,  &c.  declared  on,  is  a  plea  'to  the 
count ' ;  (as  all  writs  were  formerly  recited  at  full  length  in  the 
count.)  3.  The  pleaS  of  misnomer,  want  of  addition,  &o. — of  non- 
joinder or  misjoinder  of  parties,  and  pleas  founded  on  any  repug- 
nancy, defect  or  informality,  upon  the  face  of  the  writ,  are  pleas 
'  to  the /orw  of  the  writ.'— 4.  The  plea  of  a  prior  suit  pending  for 
the  same  cause — that  the  action  is  misconceived — or  that  the  suit 
was  commenced  before  the  right  of  action  had  accrued,  is  a  plea,  '  to 
the  action  of  the  writ.'    Ante,  §  64,  n.  8. 
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point  of  fact,  and  sufficient  in  law,  (in  which  case  the 
writ  must  abate),  the  plaintiff  may — in  order  to  pre- 
vent unnecessary  delay  and  expense — enter  a  cassetur 
breve,  or  cassetur  billa ;  i.  e.  may  pray  that  his  writ  or 
bill  may  be  quashed,  to  the  intent,  that  he  may  sue 
out  a  better  writ,  or  exhibit  a  better  bill,  for  the  same 
cause,  {y)  And  judgment  will,  of  course,  be  entered 
according  to  his  prayer.  Whenever  the  defect  is 
such  as  cannot  be  amended,  this  is  the  more  eligible 
course  for  the  plaintiff. 

Sec.  140.  There  is  also  another  mode  in  which 
the  plaintiff  may,  in  general,  after  a  plea  in  abatement, 
and  in  most  other  stages  of  the  suit,  put  an  end  to  his 
own  action,  in  whole,  or  in  part;  viz.  by  entering  a 
nolle  prosequi  {z) — which  is  an  entry  upon  the  record, 
that  he  will  not  further  prosecute  the  suit  against  the 
defendant,  in  respect  either  to  the  whole,  or  some  part, 
of  his  alleged  cause  of  action. 

Of  the  mode  of  pleading  in  abatement  and  the  effect  of 

the  plea.  (17) 

Sec.  141.     If  matter  of  mere  abatement  is  pleaded 

in  bar ;  or  if  matter,  which  goes  only  in  bar,  is  pleaded 

in  abatement ;  the  plea  in  either  case,  is  ill.  (a)     For 

(y)  Lawes' PI.  166.  7T.K.698.  3Anst.935.  Tidd,  633.  1  Chitt. 
PI.  454.     2  lb.  590. 

(z)  Lawes'  PI.  166.  Tidd,  617,  620-1.  1  Bos.  &  P.  157.  Vid. 
1  Peters,  74,  &  seq. 

{a)  Com.  Dig.  Abatement,  I,  12,  14.  4  T.  E.  227.  2  Saund. 
209.  c.  d.  (n.  1.)     1  Mod.  239. 

(17)  The  great  degree  of  certainty  and  accuracy,  required  in 
dilatory  pleas  of  all  kinds,  has  been  before  explained,  (ante,  §^  66, 
67,  and  ch.  3,  ^  57,  58.)  The  rules  on  this  subject  need  not,  there- 
fore, be  here  repeated. 
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otherwise,  all  distinction  between  these  different 
classes  of  pleas  would  be  confounded.  In  the  former 
case  too,  judgment  in  chief  must  be  given  for  the  plain- 
tiff (h) ;  since  the  plea,  which  is  necessarily  ill,  is  to 
the  action.  There  are,  however,  as  has  before  been 
shown  {ante,  §§  37,  43),  certain  defences,  which  are 
good,  either  in  abatement  or  in  bar  ;  and  to  these  the 
above  rule  is,  of  course,  inapplicable,  (xvii) 

Sec.  142.  A  plea  in  abatement,  for  matter  appa- 
rent upon  the  face  of  the  writ,  should,  in  general,  both 
begin  and  conclude,  by  praying  'judgment  of  the  writ,' 
(or  '  of  the  writ  and  declaration,')  and  that  the  same 
may  be  quashed :  But  where  the  cause  of  abatement 
is  extrinsic,  the  plea,  it  is  said,  should  not  begin,  but 
only  conclude,  with  this  prayer,  (c)  The  precedents, 
however,  do  not  all  appear  to  conform  to  this  distinc- 
tion, {d)  If  the  action  is  by  bill,  the  plea  should,  in 
like  manner,  pray  'judgment  of  the  bill.'  (e) 

Sec.  143.  When  the  plea  goes  to  the  person  of  the 
defendant,  (as  if  it  be,  that  she  is  a  feme  covert),  the 
form  of  praying  judgment  is,  '  whether  the  defendant 
ought  to  answer ' — or  '  ought  to  be  compelled  to  an- 
swer '  (/) .  It  being  rather  the  personal  privilege  of  the 

(b)  2  Ld.  Ray.  1020.     1  East,  634. 

(c)  Lawes'  PI.  108-9.  Com.  Dig.  Abatement,  I.  12.  2  Saund. 
209.  a.  d.  (n.)  2  Chitt.  PI.  415.  Tidd,  577,  584.  3  Black.  Com, 
303. 

(d)  1  Chitt.  PI.  451.     2  lb.  413-420.     Bac.  Abr.  Abatement,  P. 

(e)  2  Saund.  209.  d.  Holt,  3.  5  Modrl44.  Tidd,  577.  Com. 
Dig.  Abatement,  I.  12, 

(/)  Lawes'  PI.  109.     Tidd,  584.    2  Saund.  209.  d. 

(xvii)  Under  the  N.  Y.  Code,  where  a  demurrer  can  be  taken,  it 
must  be ;  and  an  answer,  upon  matter  which  should  have  been  de- 
murred to,  is  ill.     3  Kern.  336,  &  see  12  Barb.  9.     2  Duer,  160. 
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defendant,  than  any  fault  in  the  writ  itself,  that  con- 
stitutes the  ground  of  exception. 

Sec.  144.  Any  mistake,  in  the  form  of  beginning 
or  concluding  a  plea  in  abatement  is  fatal  to  the  plea,  (g) 
Great  accuracy  is  therefore  required,  in  these  two,  as 
well  as  in  all  other  particulars.  Upon  these  two, 
indeed,  depends  the  character  of  the  plea,  as  distin- 
guished from  a  plea  to  the  action. 

Sec.  145.  The  character  of  a  plea  depends,  regu- 
larly, upon  the  form  of  its  commencement  and  conclu- 
sion :  Or  (which  is  the  same  thing),  upon  the  nature 
of  the  judgment  which  it  prays,  in  its  commencement 
and  conclusion.  So  that  if  these  are  alike  (both  in 
abatement,  or  both  in  bar) ;  they  are  decisive  of  the 
character  of  the  plea,  whatever  may  be  its  matter.  (A) 

Sec.  146.  If  therefore,  the  defendant  pleads  mat- 
ter, which  goes  only  in  bar  (as  a  release),  but  begins 
and  concludes  in  abatement,  (as  by  praying  judgment 
of  the  writ) ;  the  plea  is  in  abatement,  (i)  And  the 
same  commencement  and  conclusion,  which  the  plea 
requires,  are  to  be  followed  in  the  replication,  rejoinder, 
&c.  until  an  issue  is  tendered;  and  those,  tendering 
an  issue,  require  the  same  commencement. 

Sec.  147.  And  on  the  other  hand,  if  the  matter 
pleaded  goes  only  in  abatement,  (as  misnomer,  or  any 

(g)  2  Saund.  209.  c.  d.  1  Chitt.  PI.  445.  3  T.  R.  185.  1  B.  & 
A.  173. 

(A)  Ld.  Eay.  593,  1019.  Bac.  Abr.  Abatement,  P.  Latch.  178. 
2  Saund.  209.  c.  d.  (n.  1.)     Lawes'  PI.  107.     Tidd,  588-4. 


(i)  lid.     6  Taunt.  587. 
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informality  in  the  writ),  but  begins  and  concludes  in 
bar ;  the  plea  is  m  bar.  {j)  (18) 

Sec.  148.  But  when  the  beginning  and  conclusion 
of  the  plea  differ,  (the  former  being  in  abatement,  and 
the  latter  in  bar,  or  e  converso),  there  is  some  confu- 
sion in  the  books — ^not  indeed  as  to  the  legal  suffi- 
ciency of  the  plea,  which  is  ill  of  course,  by  reason 
of  the  discrepancy — ^but  as  to  the  effect  of  the  discre- 
pancy, upon  the  character  of  the  plea,  and  consequently 
upon  the  mode  of  answering  it,  and  the  kind  of  judg- 
ment to  be  rendered  upon  it. 

According  to  the  weight  of  authority,  however,  the 
following  appear  to  be  the  correct  distinctions : — 

Sec.  149.  When  the  beginning  and  conclusion 
thus  differ,  the  subject-matter  of  the  plea  would  seem 
to  be  the  most  simple  and  most  obvious  criterion  of 
its  character.  And  such  is  the  established  rule,  when 
the  application  of  this  criterion  would  favor  the  plain- 
tiff; though  it  is  otherwise,  when  the  same  criterion 
would  operate  in  favor  of  the  defendant :  A  distinc- 
tion, derived  from  the  policy  of  discouraging  dilatory 
pleas. 

Sec.  150.  Thus  if  matter,  which  goes  only  in  bar, 
begins  in  abatement  and  concludes  in  bar — or  e  con- 
verso ;  it  is  a  plea  in  bar  (k),  by  reason  of  its  subject- 
matter — and  being  ill,  by  reason  of  the  discrepancy 
between    its    commencement  and   conclusion;    the 

{j)  1  Sid.  189,  190. 

(k)  Ld.  Ray.  593,  1018.   2  Saund.  209.  c.  d.  (n.  1.)   6  Mod.  103. 


(18)  By  a  plea  'in  abatement,'  in  these  distinctions,  regarding 
the  different  characters  of  pleas,  is  meant  a  dilatory  plea  of  any 

kind. 

18 
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plaintiff,  by  demurring  as  in  bar,  (i.  e.  by  concluding 
bis  demurrer,  with  a  prayer  of  judgment  in  chief  for  his 
debt,  or  damages),  is  entitled  to  ^«a?  judgment  upon  it. 

Sec.  151.  So  also,  if  matter,  which  goes  only  in 
abatement,  begins  in  bar,  and  concludes  in  abatement, 
or  e  converso  ;  the  plaintiff  may  demur,  as  in  bar.  (I) 
And  if  he  thus  demurs,  he  entitles  himself  to  final 
judgment.  (19)  But  if  issue  is  joined,  on  such  a  plea, 
and  found  for  the  defendant ;  the  judgment  will  be,  as 
on  a  plea  in  abatement,  viz.  that  the  writ  be  quashed ; 
though  if  the  same  issue  were  found  for  the  plaintiff, 
he  would  be  entitled  to  judgment  in  chief,  (m) 

Sec.  152.  If  a  plea  of  matter,  which  goes  indiffer- 
ently either  in  bar  or  in  abatement,  differs  in  its  com- 
mencement and  conclusion ;  the  plaintiff  may,  with 
equal  propriety,  demur  to  it,  either  as  in-  bar,  or  in 
abatement,  (re)  For  the  beginning  and  conclusion  neu- 
tralize each  other,  as  regards  the  character  of  the 
plea ;  and  its  subject-matter,  (as  it  may  operate  either 
way),  furnishes  no  criterion.  The  judgment  will 
therefore  follow  the  nature  of  the  prayer,  with  which 
the  demurrer  concludes.  It  is  obvious,  then,  that  the 
course,  most  advantageous  to  the  plaintiff,  is  to  demur 

{I)  1  CMtt.  PI.  446.  456-r.  2  Saund.  209.  d.  (n.  1.)  1  East, 
634.    10  Johns.  R.  49. 

(m)  1  Chitt.  PI.  446.  1  East,  634.  2  Saund.  209.  d.  (n.  1.) 
2  Ld.  Ray.  1018. 

(n)  Bac.  Abr.  Abatement,  P.     1  Vent.  136.     3  Mod.  281. 


(19)  The  rule,  allowing  the  plaintiff  to  demur  in  this  manner, 
originated  in  the  same  anxiety  of  courts  of  justice  to  discourage 
dilatory  pleas.  Were  it  not  for  this  reason,  the  matter  of  the  plea 
would  determine  its  character,  as  under  the  last  preceding  rule. 
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to  tlie  plea,  as  in  bar ;  as  by  thus  demurring,  he  will 
entitle  himself  to  judgment  quod  recuperet. 

Sec.  153.  On  a  judgment  rendered  upon  any  dila- 
tory plea,  error  may  be  assigned,  as  well  as  upon  a 
final  judgment.  But  matter  of  mere  abatement,  if 
not  pleaded  in  abatement,  cannot  be  assigned  for 
error,  (o)  For  if  not  thus  pleaded,  it  is  waived — as  it 
would  be  unreasonable  that  a  suit  should  be  defeated, 
in  its  latter  stages,  by  an  exception,  which  might  have 
been  taken  in  limine.  Ex :  Count  having  an  impossi- 
ble date. 

Sec.  154.  For  a  similar  reason,  it  is  an  established 
rule,  that  to  a  scire  facias,  or  debt  oil  judgment  the  de- 
fendant is  not  allowed  to  plead  in  abatement,  (nor 
indeed  in  bar),  any  thing,  which  he  might  have 
pleaded  in  the  original  action,  (p) 

Sec.  155.  A  defendant  cannot  'demur  in  abate- 
ment.' (q)  This  rule  appears,  from  the  application  of 
it  in  the  books,  to  have  two  different  meanings, 
or  to  be  applied  in  two  different  senses:  1.  That 
the  defendant  cannot  demur,  for  defects  or  mistakes 
in  the  writ  (r)  (20) :  2.  That  he  cannot  plead  in  abate- 
ment, for  the  insuflQciency  of  the  declaration,  (s)  The 
former  he   cannot   do,    because   a    demurrer    never 

(o)  10  Mod.  166.     6  T.  R.  766.     Carth.  124.     Com.  Dig.  Abate- 
ment, 1.  36.     2  H.  Black.  267.  299.     Bac.  Abr.  Error,  K.  5. 

(p)  Bac.  Abr.  Abatement,  0.     1  Salk.  2.  310.     1  Atk.  292.     2 
Stra.  732.     1  Wils.  258.     1  Saund.  219.  c.  (ij.  8.)     Co.  Litt.  303. 

(q)  Ba.0.  Ahr.  Abatement,  v.     1  Salk.  220.     Willes,  410.  479. 
6  Mod.  195.  198.     Andr.  147. 

(r)  Plowd.  73.  n.     6  Mod.  198. 

(s)  Plowd.  73.  n.     Willes,  410.  479.   Lawes'  PI.  172.     Gilb.  H. 
0.  P.  259. 


C20).  It  was  formerly  held  otherwise.     (Plowd.  73.     Dy,  341.) 
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reaches  the  writ;  nor  the  latter,  because  no  advantage 
can  be  taken  of  insufficiency  in  the  pleadings^  by  a 
plea  in  abatement  {ante,  ch.  2,  §  34.)  And  on  the 
plaintiff's  joining  in  the  demurrer,  in  the  one  case, 
or  demurring  to  the  plea,  in  the  other,  final  judgment 
will  be  given  in  his  favor,  (t)  (21)  i 

Sec.  156.  Although,  as  we  have  seen,  the  prayer 
of  a  wrong  judgment,  in  the  conclusion  of  a  plea, 
makes  the  plea  faulty ;  yet  a  mere  prayer  of  judg- 
ment, not  specifying  any  particular  kind  of  judgment, 
is  sufficient,  {u)  For  it  is  the  duty  of  the  court  to 
render  such  a  judgment  as  the  legal  effect  of  the  plead- 
ing requires. 

Sec.  157.  A  writ  may  be  abated  as  to  part  of  what 
the  plaintiff  demands,  and  stand  good  for  the  resi- 
due, (v)  Thus,  in  debt  on  two  bonds,  or  assumpsit  on 
two  promises,  the  defendant  may  plead,  as  to  one  of 
them,  the  nonjoinder  of  a  co-obligor,  or  co-promissor, 
and  thus  abate  the  writ,  quoad  that  one  bond  or  pro- 
mise only.  And  a  judgment,  thus  abating  the  writ  in 
fart,  may  be  given  on  a  plea,  praying  that  the  whole 
may  be  abated  {w) :  It  being  the  duty  of  the  court  to 
give  the  plea  its  proper  effect,  if  the  judgment  prayed 
is  of  the  right  kind. 

(t)  Plowd.  73.  n.    6  Mod.  198.    WiUes,  411. 
(m)  2  Lev.  19.   1  Saund.  97.  WiUes,  410.411.  4  East,  502.509. 
{v)  Lawes'  PI.  106-7.     2  Saund.  210.  a.  (n.  1.)     2  Bos.  &  P. 
420.     Com.  Dig.  Abatement,  N.     Bac.  Abr.  Abatement,  L. 
(w)  lid. 

(21)  But  if  a  prisoner,  indicted  of  a  capital  offence,  demurs  in 
abatement ;  the  judgment  is  only  a  respondeat  ouster,  (2  Hawk.  P. 
C.  c.  31.  §  6) :  A  rule  founded  on  the  benignity  of  the  law  infavo- 
em  vitm. 
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Judgment  on,  not  conclusive  of  merits. 

Sec.  158.  As  a  plea  in  abatement  does  not  go  to 
the  merits  of  the  cause;  a  judgment  upon  it  does  not, 
in  general,  conclude  either  party,  quoad  the  cause  of 
action,  and  is  therefore  no  bar  to  a  subsequent  action, 
for  the  same  cause,  (x)  The  general  principle,  upon 
which  a  prior,  judgment  bars  a  subsequent  action, 
being,  that  the  merits  of  the  controyersy  have  been 
already  decided  in  the  former  suit. 

But  the  above  rule  does  not  hold,  when  the  judg- 
ment upon  a  plea  in  abatement  goes  in  chief  as,  in 
some  cases,  it  does,  (y)  For  such  a  judgment  on  any 
plea  is,  in  its  nature,  conclusive  as  to  the  right  of 
action. 

Sec.  159.  As  to  the  judgment  to  be  rendered  on 
pleas  in  abatement,  the  distinctions  are  the  follow- 
ing :— 

1.  If  the  plea  is  deterinined  in  favor  of  the  defen- 
dant, upon  an  issue  either  in  law  or  fact ;  the  judg- 
ment is,  that  the  writ,  (or,  as  the  case  may  be,  the 
bill),  be  quashed,  {z)  And  this  judgment,  though  it 
does  not  decide  the  right  of  action,  puts  an  end  to  the 
suit ;  unless  the  mistake,  on  which  the  plea  is  founded, 
may  be,  and  is,  corrected  by  amendment — in  which 
case,  the  amended  writ,  (or  bill),  becomes  a  new  one, 
and  the  suit  may  then  prbceied. 
,  2.  If  the  plaintiff .  ipre vails,  on  a  demurrer  to  the 
plea;  the  judgment  is  interlocutory,  viz.  a  respondeat 
ouster — ^that  the  defendant  answer  over  (a) ;    under 

(x)  Com.  Dig.  Action,  L.  4.   Bac.  Abr.  Pleas,  &o.  I.  13.    4  Co. 
43.  a.     6  lb.  7,  8.     8  lb.  37.  b.  98.    2  Vent.  170. 

(2/)  lid. 

(z)  Bac.  Abr.  Abatement,  P.    Yelv.  112. 
(ffl)  2  Saund.  211.  (n.  3.)     Yelv.  112.    Bac.  Abr.  Abatement,  P 
3  Black.  Com.  303.    1  Vent.  22, 137. 
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which  judgment,  he  may  plead  any  plea,  subsequent  (in 
the  order  of  pleading)  to  that,  which  has  been  over- 
ruled.    (Post,  ch.  9,  §  41.) 

3.  If  an  issue  in  fact  is  joined  on  a  plea  in  abate- 
ment, and  found  for  the  plaintiff;  final  judgment  is 
awarded  in  his  favor  (b) :  A  rule,  which  extends  to 
all  dilatory  pleas.  (22)  The  object  of  the  rule  appears 
to  be,  to  discourage /fflZse  dilatory  pleas. 

Sec.  160.  In  the  state  of  Connecticut,  the  Supreme 
Court  of  Errors,  in  the  year  1818,  recognized  the 
following  distinction,  as  established  by  the  ancient 
usage  of  the  state :  Viz.  If  an  issue  in  fact,  joined  on 
a  plea  in  abatement,  is  tried  by  the  jury,  and  found 
for  the  plaintiff;  final  judgment  shall  be  given  for 
him  :  But  if  the  issue  is  tried  by  the  court,  (as,  by  the 
statute-law  of  the  state,  it  may  be,  with  the  mutual 
consent  of  the  parties) ;  the  judgment  shall  be  a  respon- 
deat ouster :  A  distinction,  for  which  it  seems  difficult 
to  assign  any  satisfactory  reason. 

(J)  Com.  Dig.  Abatement,  I.  15.  1  East,  544.  2  Wils.  368.  1 
Lev.  163.  1  Vent.  22.  Yelv.  112.  T.  Eay.  119.  1  Ld.  Ray. 
594,     2  Saund.  211.  (n.  3.) 

(22)  This  rule  does  not  extend  to  the  case  of  indictments  for  capi- 
tal offences.  In  such  cases,  if  an  issue  in  fact,  joined  on  a  plea  in 
abatement,  is  found  against  the  prisoner;  the  judgment,  (in  favo- 
rem  vita),  is  a  respondeat  ouster :  So  that  he  is  still  permitted  to 
plead  to  the  merits,  (2  Hawk.  P.  C.  o.  23,  ^  128.     8  East,  107.) 


CHAPTER  VI. 

OF  PLEAS  TO  THE  ACTION. 

OF    ISSUES    IN    GENERAL. 

Paet  I. — Of  the   General   Issue,    and   Special   Issues; 
including  also  Immaterial  and  Informal  Issues. 

Section  1.  An  issue,  in  pleading,  is  defined  to  be 
a  single,  certain  and  material  point,  issuing  out  of  the 
allegations  of  the  parties,  and  consisting,  regularly, 
of  an  affirmative  and  negative,  (c)  (1)  The  word  '  issue,' 
(exitus),  in  the  sense  in  which  it  is  applied  to  plead- 
ing, signifies  end,  termination  or  conclusion  (d) ;  and  is 
thus  applied,  because  an  issue  brings  the  pleadings 
to  a  close. 

Sec.  2.  The  above  definition  comprehends,  as  well 
issues  in  law,  as  in  fact.  As  to  the  former,  however, 
nothing  further  need  be  observed  at  present,  than 
that  when  an  issue  in  law  is  said  to  consist  of  a  single 
point,  the  proposition  does  not  mean  that  such  an 
issue  involves,  necessarily,  only  a  single  rule  or  prin- 

(c)  Co.  Litt.  126.  a.  Com.  Dig.  Pleader,  E.  Bac.  Abr.  Pleas, 
&c.  G.  1.     5  Peters,  149. 

(d)  3  Black.  Com.  314.    Pinch's  Law,  396. 

(1)  This  definition  describes  a  good  issue.  But  when  a  direct 
affirmative  and  negative  are  predicated  of  an  immaterial  fact,  they 
form  what  is  called,  in  law,  an  issue,  though  a  bad  one,  as  being 
immaterial.  An  issue  in  law,  however,  can  never  be  immaterial : 
Since  it  reaches  back  through  all  the  pleadings,  and  puts  their  suffi- 
ciency, (in  point  of  substance,  at  least),  in  issue.  _  Vid.  Demurrer, 
chapter  9. 
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ciple  of  law — or  that  it  brings  into  question  the  legal 
sufficiency  of  a  single  fact  only :  The  naeaning  of  it  is 
merely,  that  an^  issue  in  law  reduces  the  whole  con- 
troversy to  the  single  question,  whether  the  facts  con- 
fessed by  the  issue,  are  sufficient  in  law  to  maintain 
the  action,  or  the  defence,  of  the  party  who  alleged 
them — instead  of  leaving  the  controversy,  (as  is  done 
in  most  courts,  under  any  other  system  of  jurispru- 
dence than  that  of  the  common  law),  open  to  a  dis- 
cussion at  large,  of  all  the  various  matters  of  both  fact 
and  law,  which  may,  on  each  side,  be  brought  to  bear 
upon  the  cause.  The  singleness  of  issues  in  fact,  (as 
will  appear  hereafter),  admits  of  a  similar  expla- 
nation. 

Sec.  3.  According  to  the  strict  original  rule  of 
the  common  law,  every  issue  in  fact,  (with  the  excep- 
tion of  one  or  two  anomalies),  must  consist  of  a  direct 
affirmative  allegation,  on  one  side,  and  a  direct  nega- 
tive, on  the  other,  (e)  For  of  two  affirmatives,  or  two 
negatives,  though  inconsistent  -with  each  other,  the 
latter  denies  the  former  only  argumentatively ;  and 
argumentative  pleading,  (as  has  been  shown  before, 
ch.  3,  §  28),  is  not  allowable.  Thus  if  a  defendant 
pleads  that  his  co-defendant  is  dead;  a  replication 
that  he  is  '  alive,'  does  not  form  a  proper  issue — for 
the  reason  just  assigned.  (/)  The  replication  should 
be,  that  the  co-defendant  'is  not  dead ;'  or,  'that  he 
is  alive,  without  this,  that  he  is  dead'- — a  form  of 
negation,  to  be  explained  hereafter,  under  the  head 
of  Traverse. 

(e)  Co.  Litt,  126.  a.    2  Black.  Kep.  1312.    8T.B.278.    Bao. 
Abr.  PZeas,  &Q.  G.  1.    5  Peters,  149. 
(/)  Sav.'86.    1  Vent.  213. 


OF  THE  GENEBAL  ISSUE,  &C.  281 

Issue. 

Sec.  4.  In  one  or  two  modern  cases,  however,  the 
above  rule  has  been  somewhat  relaxed.  Thus  where 
the  defendant  pleaded  that  he  was  born  in  France,  a 
replication  that  he  was  born  in  England,  was  held  to 
form  a  good  issue  (g) :  And  it  is  said,  in  the  report 
last  cited,  to  be  sufl3.cient,  '  if  the  second  affirmative 
is  so  contrary  to  the  first,  that  the  first  cannot,  in  any 
degree,  be  true :'  Any  relaxation  of  the  original  rule 
tends,  however,  in  some  degree,  to  looseness  and  un- 
certainty in  the  formation  of  issues ;  and  breaks  in 
upon  that  simplicity  and  uniformity  in  their  structure, 
which  it  is  important  to  preserve.  And  it  may  be 
added,  that  no  relaxation  of  the  rule  appears  to  be 
demanded,  either  by  necessity  or  convenience  ;  since 
a  strict  conformity  to  it  is,  of  all  modes  of  producing 
a  regular  and  precise  issue,  the  most  natural,  simple 
and  easy. 

Sec.  5.  One  original  exception  to  the  above  gen- 
eral rule,  as  to  the  formation  of  issues,  occurs  in  the 
instance  of  a  writ  of  right.  The  general  issue  to  the 
coimt  upon  that  writ,  is,  and  ever  has  been,  formed 
by  two  affirmatives :  The  averment  on  one  side  being, 
that  the  demandant  has  greater  right  than  the  tenant ; 
and  on  the  other,  that  the  tenant  has  greater  right 
than  the  demandant — or,  (more  precisely),  the  deman- 
dant '  demands '  the. tenements  as  his  right  and  inheri- 
tance ;  and  the  tenant,  by  way  of  denial,  '  prays 
recognition  to  be  made,  whether  he  himself,  or  the 
demandant,  has  greater  right,'  &c.  (h)  But  by  rea- 
son of  the  irregular  and  imperfect  form  of  this  plea, 

(g)  1  Wils.  6.    2  Stra.  1177. 

(h)  Lawes'  PI.  App.  232-3.     3  Black.  Com.  195-6.  305.    lb. 
App.  No.  I,  H.    2  Stra.  1177.    3  Chitt,  PI.  652. 
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it  is  technically  called,  'the  mise,^  as  distinguished 
from  general  '  issues,'  strictly  so  called.  (?) 

Sec.  6.  The  other  anomalous  issue,  before  referred 
to,  occurs  in  the  general  plea  of  denial,  to  a  count  in 
dower ;  which,  to  the  extent  of  the  interest  demanded, 
is  strictly  analogous  to  a  count  upon  a  writ  of  right,  (k) 
The  count  in  dower  merely  '  demands  the  third  part 
of acres  of  land,  &c.,  as  the  dower'  of  the  deman- 
dant '  of  the  endowment  of  J.  S.,  heretofore  her  hus- 
band,' &c. ;  and  the  general  issue  is,  that  J.  S.  was  wo^ 
seised  of  such  estate,  &c.,  that  he  could  endow  the  de- 
mandant thereof,  &c.,  (?) :  A  mode  of  negation,  that 
is  merely  argumentative. 

These  two  anomalies  appear  to  form  the  only  origi- 
nal exceptions  to  the  general  rule,  that  every  issue 
must  consist  of  a  direct  affirmative,  and  a  direct  nega- 
tive. And  the  only  reason  for  these  exceptions  would 
seem  to  be,  that  they  are  conformable  to  the  ancient 
precedents. 

Sec.  7.  An  issue  in  fact,  taken  upon  the  declara- 
tion, is  either  general  or  special.  The  former  is  called 
the  general  issue ;  the  latter,  a  special  issue,  {m)  Some 
respectable  authorities,  however,  add  a  third,  which 
they  denominate  a  common  issue  (n) — a  name  given  to 
no  other  than  the  single  plea  of  non  est  factum,  when 
pleaded  to  an  action  of  covenant  broken :  For  the  rea- 
son of  which,  vid.  post,  note  2,  to  §  10. 

Sec.  8.     The  general  issue  denies  all  the  material 

(z)  lid. 

\lc)  3  Black.  Com.  183. 

{I)  2  Saund.  329.  330.     Stearns'  Keal  Actions,  473,  475. 

\m)  Co  Litt.  126.  a.     Bao.  Abr.  Pleas,  &c.  G.  1. 

\n)  Tidd,  598.    Lawes'  PL  110,  113.    Vid.  8  T.  K.  282 
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allegations  in  the  declaration  (o) ;  by  which  are  meant 
all  those,  which  the  plaintiflf  may  be  required  to  prove : 
Or,  (more  precisely),  it  enables  the  defendant  to  con- 
test all  such  allegations,  in  evidence ;  and  actually 
puts  the  plaintiff  upon  the  proof  of  all,  or  any  of  them, 
which  are  thus  contested.  A  special  issue  denies  only 
some  particular  part  of  the  declaration,  which  goes  to 
the  gist  of  the  action. (p)  This  distinction,  between 
general  and  special  issues,  applies  only  to  those,  which 
are  tendered  upon  the  declaration :  An  issue,  joined 
upon  any  of  the  pleadings  which  follow  the  declara- 
tion, being  called  simply,  '  an  issue,'  without  further 
description. 

I.  Of  the  general  issue — 

Sec.  9.  Though  this  plea  denies  all  that  is  material 
in  the  declaration ;  the  denial  is  not  usually  expressed 
in  the  precise  terms  of  the  allegations  denied ;  but  by 
a  shorter,  and  more  simple  formula,  which  is  tanta- 
mount to  a  specific  and  literal  negation  of  all  and  each 
of  them.  Thus  in  the  action  of  trespass — however 
numerous  the  acts  complained  of  may  be — the  general 
plea  of  '  not  guilty,'  (i.e.  that  the  defendant  is  not  guilty 
of  the  said  trespasses,  &c.  or  of  any  part  thereof),  is 
equivalent  to  an  allegation  that  he  did  not,  with  force 
and  arms  and  against  the  peace,  commit  this,  or  that, 
or  the  -other  wrong  alleged,  the  acts  complained  of, 
or  any  of  them.  And  a  similar  explanation  might  be 
given  of  all  other  general  issues. 

Sec.  10.  The  general  issues,  in  the  principal  ac- 
tions now  in  use,  are  the  following : — 

(o)  Bae.  Abr.  Pleas,  &c,  G.  1.     Lawes'  PI.  110.     3  Black.  Com. 
305. 
{p)  Co.  Litt.  126.  a.    Lawes'  PI.  112.  113.  145. 
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In  personal  actions  ex  delicto,  in  general,  whetller 
sounding  in  trespass  or  case,  and  whether  founded  on 
misfeasance  or  nonfeasance,  and  including  ejectment, 
the  general  issue  is,  '  Not  guilty.'  (q) 

In  replevin,  the  general  issue  is,  'Non  cepit'  (r)  : 

In  disseisin,  '  Niil  tort,  nul  disseisin '  (5) : 

In  detinue,  'Non  detinet'  {t); 

In  debt  on  simple  contract, '  Nil  debet '  (m)  ;  or  against 
an  executor  or  administrator,  '  Non  detinet '  (v): 

In  debt  on  specialty,  'Non  est  factum'  (w) : 

In  debt  on  judgment  or  recognizance,  'Nul  tiel 
record '  (x) : 

In  debt  on  a  penal  statute,  the  more  appropriate  gen- 
eral issue  is  nil  debet ;  because  it,  corresponds  to  the 
form.of  the  action,  (y)  But  as  the  object  of  the  action 
is  to  enforce  a  penalty  for  an  alleged  offence ;  it  seems 
that  'Not  guilty'  may  be  substituted  for  'Nil  debet,  {z) 

In  covenant  broken,  the  general  issue  is  the  same  as 
va.  debt  on  specialty — -'Non  est  factum'  {a);  or  at  least, 
this  is  the  only  general  plea,  which  goes  in  bar  of  the 
action.  (2) 

{q)  Bac.  Abr.  Pleas,  &c.  G-.  1. 1. 1.  3  Black.  Com.  305.  App. 
No.  II.  §4.    Gilb.  H.  C.  P.  57. 

(r)  Bac.  Abr.  Replevin,  I.     2  Chitt.  PI.  508. 

(s)  8  Black.  Com.  305, 

{t)  2  Chitt.  PI.  495. 

(m)  3  Black.  Com,  305.     2  Chitt.  PL  459. 

iv)  Bac.  Abr.  Pleas,  &c.  I.  i.     2  Mod.  266.     1  Chitt.  PI.  476. 

\w)  lid. 

{x)  3  Black.  Com.  330,  331.     2  Chitt.  PI.  488. 

(y)  1  T.  R.  462.    1  Chitt.  PL  481.  2  lb.  459.   2  Mass.  K.  522. 

(z)  Mo.  302,  914..  Cro.  Eliz.  257*  621,766.  Noy,  56.  Bac. 
Abr.  Pleas,  &c.  I.  1.    1  T.  E.  462.    5  Mass.  R.  270. 

{a)  2  Chitt.  Pi.  496. 

(2)  According  to  respectable  authorities,  (Tidd,  593.    Lawes'  PI. 
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General  Issue. 


In  assumpsit,  the  general  issue  is  'Non  assump- 
sit '  (b)  :  Or,  when  the  action  is  against  an  executor  or 
administrator,  'that  the  said  E.  P.  deceased'  (the  tes- 
tator, or  intestate),  '  did  not  undertake,  or  promise,' 
&c.  'Not  guilty'  was  also  formerly  held  to  be  a 
proper  general  issue  in  assunipsit  (c) ;  because  the 
action,   being   entitled   'trespass  on   the   case,'   was 

(J)  3  Black.  Com.  305.     2  Chitt.  PL  423 

(c)  Bac,  Abr.  Pleas,  &c.  G.  2.  I.  1.  1  Lev.  142.  2  Stra.  1022. 
Esp,  Dig.  167. 

113.  1  Chitt.  PI.  482),  there  is,  to  a  declaration  in  covenant  broken, 
no  general  issue  :  Since  the  plea  oinon  est  factum,  which  denies  the 
deed  only,  and  not  the  Ireaeh,  does  not  put  the  whole  declaration  in 
issue.  And  therefore,  it  is  said,  that  this  plea,  when  used  in  this 
particular  action,  is  to  be  called 'iAe  common  issue.'  It  must  in- 
deed be  admitted,  that  there  is  a  difference  between  the  effect  of  the 
plea  oinon  est  factum,  in  covenant  broken,  andincZei?  on  specialty. 
A  valid  bond,  or  single  bill  necessarily  creates  a  present  debt ;  and 
the  plea  in  question,  by  denying  the  deed,  necessarily  and  directly 
denies  the  alleged  debt :  Whereas  a  covenant  does  not  necessarily 
create,  in  the  covenantee,  a  right  to  damages  ;  because  a  breach  may 
never  occur.  And  though,  if  there  be  no  covenant,  there  can  be  no 
breach ;  yet  a  denial  of  the  covenant  denies  the  breach,  only  by 
consequence,  and  not  directly.  As  however  non  est  factum  is  con- 
fessedly a  good  plea,  in  covenant  broken,  and  also  the  most  general 
form  of  denial,  of  which  the  action  admits ;  there  appears  to  be  little 
use  in  distinguishing  it,  by  the  anomalous  appellation  of  a  '  common 
issue.'  Indeed,  the  only  peculiarity  which  distinguishes  it  in  this 
action,  from  other  general  issues — viz.  that  it  does  not  put  the  whole 
declaration  directly  in  issue — would  seem  rather  to  bring  it  within 
the  description  of  a  special  issue.  At  any  rate,  if  it  is  necessary  or 
proper.to  give  this  plea,  in  the  action  of  covenant  broken,  the  pecu- 
liar denomination  of  a  common  issue;  it  would  seem  equally  so,  to 
distinguish  the  same  plea  by  the  same  name,  when  pleaded  to  a  spe- 
cial declaration,  in  debt  on  a  penal  bond.  For  the  same  reason, 
which  authorizes  its  peculiar  designation  in  the  former  action,  exists, 
to  the  same  extent,  in  the  latter. 
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deemed  to  partake  of  the  nature  of  an  action  ex  delicto. 
But  as  the  action  is,  in  substance,  founded  exclusively 
on  contract ;  the  last  mentioned  plea  is  not  now  con- 
sidered as  a  proper  answer  to  it ;  but  is  still  held  to  be 
aided  by  verdict,  as  being  only  an  informal  issue,  {d) 

In  debt  for  rent  on  a  demise,  '  rien  en  arrere  ; '  (noth- 
ing in  arrear),  as  well  as  nil  debet,  is  a  good  general 
issue,  (e)  For  the  former  plea,  as  well  as  the  latter, 
directly  denies  that  any  rent  is  due ;  and  is,  therefore, 
a  direct  denial  of  the  alleged  debt. 

Sec.  11.  But  in  covenant  broken  for  rent,  (in  which 
the  covenant  itself  is  set  out,  and  the  action  founded 
upon  it),  '  rien  en  arrere,^  is  not  a  good  plea  (/) :  Be- 
cause it  impliedly  confesses  both  the  covenant  stated, 
and  the  breach,  and  alleges  nothing  in  avoidance  of 
either :  Whereas,  in  the  preceding  case  of  debt  for 
rent,  though  reserved  by  deed,  it  is  neither  necessary 
nor  usual  to  allege  the  deed ;  and  if  alleged,  it  is  but 
inducement,  and  therefore  need  not  be  directly  answered 
in  pleading.  And  the  gist  of  the  action  of  debt  being 
the  mere  fact  of  rent  in  arrear ;  the  plea  of  nil  debet, 
or  rien  en  arrere,  as  it  is  a  direct  denial  of  that /ad,  is 
a  proper  general  issue,  (g)  (i) 

{d)  lid. 

(e)  Cowp.  588.  2  Chitt.  PL  486.  z.  Bac.  Abr.  Ple.as;ka.  I.  1. 
2  Saund.  297.  (n.  1.)     2  Ld.  Ray.  1503.     2  Chitt.  PI.  486. 

(/)  Cowp.  589.     2  Chitt.  PL  486.  n.  c. 

(g)  2  Saund.  297.  (n.  1.)  Cowp.  589.  BuU.  N.  P.  170.  2  Chitt. 
PL  486.  n.  c. 

(i)  See  ante,  chap.  III.  sec.  19.  note.  And  see  3  Seld.  476,  that 
an  averment,  that  the  defendant  '  is  indebted  for  goods  sold,  and  the 
debt  is  due'  is  good.  See  also  4  Comst.  249.  15  Barb.  32.  550. 
5  Sandf.  646.     1  Duer,  253.  585. 
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On  a  similar  principle  to  that  which  governs  in 
covenant  broken,  nil  debet  is  not  a  good  plea  to  debt 
on  bond  (h)  ;  and  the  plea  is  ill,  on  general  demurrer  : 
It  being  the  nature  of  the  plea,  and  not  the  manner  of 
pleading  it,  that  is  defective,  (i) 

Sec.  12.  But  if  nil  debet  is  pleaded  to  debt  on  bond, 
and  the  plaintiff,  instead  of  demurring,  accepts  the 
plea,  and  joins  in  the  issue ;  the  defendant  is  at  liberty 
to  prove  any  and  every  special  matter  of  defence, 
which  might  be  proved  under  the  same  plea,  in  debt 
on  simple  contract  (k) — such  as  want  of  consideration, 
payment,  release,  usury,  infancy,  &c.  For  the  plaintiff, 
by  accepting  the  plea,  founds  his  demand  solely  upon 
the  defendant's  being  indebted;  and  thus  waives  the 
estoppel,  or  conclusive  evidence  of  that  fact,  which  the 
deed  would  have  furnished  against  the  defendant, 
under  the  plea  of  won  est  factum. 

Sec.  13.  Yet  when  in  debt,  the  plaintiff  counts 
upon  a  deed  only  as  inducement  to  the  action,  nil  debet 
is  a  good  plea — as,  in  the  before  mentioned  case  of 
debt  for  rent,  due  on  a  deed  of  lease.  (0  For,  in  this 
case,  the  subsequent  occupation  of  the  defendant,  under 
the  demise,  is  the  gist  of  the  action ;  because  rent  is 
considered  as  a  profit,  issuing  out  of  land ;  and  when  it 
is  sued  for,  as  a  debt,  the  law  considers  the  debt  as 
arising  out  of  the  receipt  of  the  issues  and  profits  by  the 
tenant,  and  not  from  the  deed,  (ii) 

{h)  2  Johns.  E.  183.     8  lb.  82.     2  Wils.  10.     Cun.  R.  75. 
(i)  2  Wils.  10.     Esp.  Dig.  224. 

(Ic)  5  Esp.  Rep.  88.     1  CUtt.  PI.  478,     Vid.  4  McCord,  380. 
(I)  1  Saund.  276.  (n.  1.)     2  lb.  297.  (n.  1.)     1  New  Rep.  109. 
2  Chitt.  PI.  174.  n.  z. 


(ii)  In  N.  Y.  see  12  How.  Pr.  Rep.  523. 
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Goes  to  the  count  only. 

Sec.  14.  The  general  issue,  being  a  plea  to  the 
action,  refers  to  the  count,  and  not  to  the  writ.  Hence, 
if  in  account,  the  "writ  charges  the  defendant  as 
receiver,  generally,  and  the  count,  as  receiver  by  the 
hands  of  A. ;  the  plea  '  never  receiver,'  denies  only 
that  the  defendant  was  receiver  by  the  hands  of  A. ; 
and  the  plaintiff  is  not  permitted  to  give  evidence  of 
the  defendant's  being  his  receiver  ia  any  other 
way.  {m) 

Sec.  15.  The  conclusion  of  the  general  issue,  as 
well  as  of  all  issues  in  fact,  must  conform  to  the  par- 
ticular mode  of  trial  prescribed  by  law,  for  the  deter- 
mination of  the  matter  in  issue.  And  the  mode  of  trial 
depends,  in  all  cases  upon  the  nature  of  the  fact  to  be 
tried ;  as  facts  of  different  kinds  require  different 
modes  of  trial. 

Sec.  16.  The  different  modes  or  species  of  trial, 
established  by  the  common  law,  in  civil  cases,  are, 
1.  By  record;  2.  By  inspection,  or  examination  ;  3.  By 
certificate ;  4.  By  witnesses,  (without  the  intervention 
of  a  jury) ;  5.  By  wager  of  battle  ;  6 .  By  v}ager  of  law  : 
7.  By  jury,  (n)  These  different  methods  of  trial,  ex- 
cept the  first  and  the  last,  being  now  either  obsolete, 
or  rarely  in  use  in  the  United  States  (3) ;  it  seems 
unnecessary,  in  this  Essay,  to  treat  particularly  of 
any  of  them,  except  the  two  last  mentioned.     As  to 

(m)  Co.  Litt.  126.  a.  Bac.  Abr.  Pleas,  &o.  G.  1. 
{n)  3  Black.  Com.  330-348. 

(3)  Certain  facts — as  that  of  marriage  in  particular — are  prove- 
able,  in  the  courts  of  our  country,  generally,  by  certificate;  but  I 
am  not  aware  that  the  issue  upon  such  fact  ever  concludes  to  tlie 
certificate. 
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the  others,  it  will  be  sufficient  to  refer  to  the  expla- 
nation given  of  them,  in  the  commentaries  of  Sir  W. 
Blackstone,  vol.  3,  pp.  330-348.  (4) 

Sec.  17.  The  trial  hy  record  takes  place  whenever 
a  record  is  directly  put  in  issue,  by  the  plea  of  nul 
tiel  record,  (o)  This  plea,  (the  only  one  by  which  a 
record  can  be  directly  put  in  issue),  concludes  with  a 
verification  ;  and  the  issue  is  then  closed  by  the  ad- 
verse party's  re-affirming  the  existence  of  the  record 
and  praying  that  it  may  be  inspected  by  the  court.  ( p) 
For  a  record  is  of  too  high  a  nature  to  be  tried  by  a 
jury,  or  in  any  other  way,  than  by  itself — i.  e.  by  the 
court,  on  personal  inspection  of  it. 

Sec.  18.  But  most  issues  in  fact  are  tried  by  jury : 
And  therefore  when  any  matter,  not  of  record,  is 
denied  by  the  general  issue,  the  plea,  in  general,  (in 
all  cases,  indeed,  where  no  one  of  the  other  modes  of 
trial,  above  enumerated,  is  necessary),  concludes  to 
the  country,  i.  e.  the  jury,  {q)     And  all  issues  in  fact, 

(o)  3  Black.  Com.  330-1. 

(p)  Lawes'  PI.  146,  148,  226,  236.  2  Chitt.  PL  488,  602.  Com. 
K.  533.  2  Wils.  113,  114.  2  T.  E.  443.  5  East,  473,  Vid.  2 
Bos.  &  P.  302.     Steph.  PI.  255. 

{q)  3  Black.  Com.  315.  Co.  Litt.  126.  a.  Bac.  Abr.  Pleas,  &c. 
G.  1. 


(4)  In  the  State  of  Connecticut,  any  issue  in  fact,  in  a  civil  case, 
may,  by  the  agreement  of  both  parties,  be  tried  by  the  court.  But 
when  the  issue  is  to  be  thus  tried,  the  agreement  of  the  parties  must 
be  suggested  in  the  conclusion  of  the  plea  tendering  the  issue ;  and 
this  is  done  in  the  form  following:  'Of  this  the  said  CD.  by  agree- 
ment, puts  himself  upon  the  court ' — or,  '  This  the  said  A.  B.  by 
agreement,  prays  may  be  enquired  of,  by  the  court.' 

19 
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By  jury. 


wlaetlier  general  or  special,  if  triable  by  jury,  con- 
clude in  the  same  manner,  (r)  (iii) 

Sec.  19.  The  form  of  concluding  a  plea  to  the 
country,  when  the  denial  is  on  the  part  of  the  defen- 
dant, (as  is  always  the  case,  when  the  general  issue  is 
pleaded),  is  as  follows:  'And  of  this  the  said  CD. 
•puts  himself  on  the  country.'  But  when  the  denial  is 
on  the  part  of  the  plaintiff,  (i.  e.  when  he  puts  in  issue 
the  defendant's  allegations),  the  established  form  of 
the  conclusion  is  in  these  words  :  '  And  this  the  said 
A.  B.  prays,  may  be  inquired  ofhy  the  country.'  (s) 

But  where  the  denial  or  traverse,  though  it  come 
on  the  part  of  the  plaintiff,  is  in  negative  terms  (as 
when  he  denies  the  defendant's  affirmative  allega- 
tions), he  may  conclude  in  the  former  of  these  modes : 
It  being  deemed  somewhat  incongruous,  to  pray  that 
a  negative  '  may  be  inquired  of.'  (t)  And  as  the  mere 
mode  of  concluding  to  the  country  is,  essentially,  but 
matter  of  form ;  either  of  the  above  formula  might 
now  perhaps,  be  used  without  hazard,  by  either 
party,  (w) 

Sec.  20.  Whenever  one  of  the  parties  concludes 
to  the  country,  and  thus  refers  the  trial  to  the  jury, 
the  issue  is  joined,  and  made  ready  for  trial,  by  the 

{r)  lid. 

(s)  3  Black.  Com.  313.     Bac.  Abr.  Pleas,  &e.  G-.  1. 

[t)  10  Mod.  166.     1  Lev.  281.     Bast.  ent.  20.  b.  36,  324. 

[u)  10  Mod.  166.    Steph.  PI.  248.     Vid.l  Pick.  117. 

(iii)  In  N.  Y.  by  tbe  Code  (§^  253.  256.)  issues  of  fact,  in  civil 
cases,  may  be  tried  by  tbe  court,  by  consent  of  parties ; — either  in 
writing,  signed,  and  filed  witli  the  clerk  ;  or  in  open  court,  by  oral 
consent  entered  in  the  clerk's  minutes.  In  pleading,  however,  we 
have  no  conclusion; — and  very  frequently  we  have  no  issue. 
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opposite  party's  adding,  '  and  the  said  A.  B.'  (or  '  C. 
D.')  '  does  the  like.'  (v)  This  addition,  which,  from 
its  concluding  word,  is  called  the  similiter,  merely 
expresses  the  concurrence  of  the  party,  to  whom  the 
issue  is  tendered,  with  his  adversary,  in  referring  the 
trial  to  the  jury.  It  is  however,  in  strictness,  no 
part  of  the  pleadings ;  since  it  neither  affirms  nor 
denies  a,nj  fact,  in  maintenance  of  the  action,  or  the 
defence. 

Sec.  21.  The  similiter  would  therefore  seem,  on 
principle,  to  be  only  matter  of  form ;  and  as  such  the 
omission  of  it  would  seem  to  be  aided  by  verdict. 
And  so  it  has  been  determined,  in  the  states  of  Con- 
necticut and  Massachusetts,  (w)  Indeed  the  Connec- 
ticut postea  distinctly  states,  that  the  parties  joined, 
in  referring  the  issue  to  the  jury — the  only  fact,  which 
the  similiter  is  designed  to  show. 

In  the  English  courts,  however,  judgment  has  for- 
merly been  arrested  after  verdict,  by  reason  of  the 
omission  of  the  similiter,  (x)  But  the  setting  aside  of 
verdicts,  for  this  cause,  has,  in  later  times,  been  com- 
plained of  as  unreasonable,  in  the  courts  of  Westmin- 
ster ;  and  the  omission  has  consequently  been  allowed, 
upon  the  slightest  possible  grounds,  to  be  supplied  after 
verdict,  by  way  of  amendment,  (y)  At  this  day  in- 
deed, the  court,  it  seems,  will,  after  verdict,  as  a  mat- 
ter of  course,  allow  the  record  to  be  amended,  by  the 
insertion  of  the  similiter,  when  omitted,  if  the  allow- 

(v)  3  Black.  Com.  315.     Co.  Litt.  126.  a.     Lawes'  PI.  147-8. 
(w)  2  Day,  392.     9  Mass.  R.  533. 

(z)  2  Saund.  319,  a.  (n.  6.)    Yelv.  65.  n.     8  Mod.  376.    Stra. 
641.  1117.     3  Brod.  &  Bing.  1.     6  Moore,  51. 
{y)  8  Burr.  1793.     Cowp.  407.     1  New  Rep.  28. 
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ance   be   not   inconsistent   with    the  justice  of   the 
case,  {z) 

Sec.  22.  The  words  'in  manner  and  form,'  &c. 
which  are  regularly  used  in  tendering  an  issue,  either 
general  or  special,  are  sometimes  of  the  substance  of 
the  issue,  and  sometimes  merely  words  oiform.  When 
they  are  of  the  substance  of  the  issue,  they  put  in  issue 
the  circumstances,  alleged  as  concomitants  of  the  prin- 
cipal matter  denied  by  the  pleader,  (such  as  time,  place, 
manner,  &c.) :  When  not  of  the  substance  of  the  issue, 
they  do  not  put  in  issue  such  circumstances,  {a)  And 
to  determine  when  they  are  of  the  substance  of  the 
issue,  and  when  not  so,  the  established  criterion  is, 
that  when  the  circumstances  of  manner,  time,  place, 
&c.  alleged  in  connexion  with  the  principal  fact  tra- 
versed, are  originally  and  in  themselves  material,  and 
therefore  necessary  to  be  proved  as  stated,  the  words 
^modo  et  forma,'  are  of  the  substance  of  the  issue,  and 
do  consequently  put  those  concomitants  in  issue  :  But 
that  when  such  concomitants  or  circumstances  are  not 
in  themselves  material,  and  therefore  not  necessary 
to  be  proved  as  stated,  the  words  '  modo  et  forma,'  are 
not  of  the  substance  of  the  issue,  and  consequently  do 
not  put  them  in  issue.  (6)  The  result  then  is,  that 
these  words  may  always  be  safely  used,  in  tendering 
an  issue ;  because,  in  their  legal  §ffect,  they  always 
put  in  issue  all  material  circumstaJM^,  and  no  other,  (c) 

Sec.  23.     Hence  if  one  party  pleads  a  feoffment  by 

(2)  2  Bing.  384.  &  vide  2  Chitt.  Rep.  25.     1  Stark.  K.  400.  (323.) 
6  Greenleaf,  327. 

(a)  Bae.  Abr.  Fleas^  &c.  G.  1.     Laves'  PI.  120.     Hardr.  39. 

(J)  Lawes'  PI.  120,     Latch,  92-3. 

(c)  2  Saund.  319.  (n.  6.)     Lawes'  PL  49.  120. 
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deed,  and  the  other  traverses  the  feoffment,  modo  et 
forma  as  alleged ;  the  deed,  as  well  as  the  enfeoffing 
act,  is  put  in  issue,  (d)  And  therefore  proof  of  a  feoff- 
ment without  deed,  is  inadmissible,  under  this  issue. 
For  though  a  feoffment  without  deed  is  good,  at  com- 
mon law ;  yet  when  it  is  pleaded  as  by  deed,  the  deed 
becomes  material,  as  an  essential  part  of  the  convey- 
ance. 

Sec.  24.  But  in  trespass  for  an  assault  and  battery , 
alleged  to  have  been  committed  with  swords,  daggers, 
&c.,  if  the  defendant  pleads  not  guilty  'in  manner 
and  form  ;'  the  plaintiff  is  at  liberty  to  prove  a  bat- 
terry,  committed  with  any  other  weapon.  And  the 
same  rule  holds,  on  an  indictment  for  murder,  alleging 
a  mortal  wound  to  have  been  inflicted,  with  any  par- 
ticular weapon  :  The  form  or  species  of  the  instrument 
of  the  battery  or  homicide,  being  an  immaterial  cir- 
cumstance, (e) 

Sec.  25.  So  also  when  time,  place,  number,  quantity, 
&c.  alleged  in  the  declaration,  are  not  in  themselves 
material,  and  therefore  not  necessary  to  be  proved  as 
alleged,  the  general  issue,  with  the  words  '  modo  et 
forma,'  does  not  put  them  in  issue.  (/)  And  where  a 
mis-statement,  in  any  of  these  particulars,  does  not 
occasion  a  variance,  they  are  in  general  immaterial. 

Sec.  26.  And  it  seems  that  the  words,  '  in  manner 
and  form,'  &c,  though  almost  universally  used,  in  ten- 
dering an  issue  in  fact,  are  in  no  case,  indispensable, 

(d)  Litt.  ^  483.     Co.  Litt.  281.  b. 

(e)  2  Hale,  P.  C.  185.  291.  9  Co.  67.  4.  Black.  Com.  196.  2 
M'Nall.  Et.  520.  522.    1  Kuss  on  Crimes,  467,  (2d  ed.) 

(/)  Lawes'  PI.  48-9.  120.  Gro.  Eliz.  12,  13.  Cowp.  260.  8 
Lev.  334.     Com.  Dig.  Pleader  G-.  1. 
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even  in  point  of  form,  to  the  legal  sufficiency  of  the 
issue,  or  traverse,  in  which  they  are  employed,  (g) 

Sec.  27.  Under  the  present  head,  it  may  be  proper 
to  treat  of  immaterial  and  informal  issues,  whether 
general  or  special  in  their  character. 

An  immaterial  issue  is  one,  which,  passing  by  what 
is  material  in  the  previous  adverse  pleading,  is  joined 
on  an  immaterial  point;  i.  e.  a  point  not  decisive  of 
the  right  of  the  cause  (A)  :  As  where  issue  is  tendered 
upon  matter  of  mere  form,  or  upon  matter  of  induce- 
ment or  aggravation,  or  upon  what  is  impertinent,  or  not 
alleged  in  the  adverse  pleading.  Thus,  if  in  assump- 
sit against  an  executor,  on  a  promise  of  his  testator, 
the  defendant  pleads  that  he  himself,  did  not  promise ; 
or  if  in  debt  on  bond,  the  defendant  pleads  not  guilty ; 
or  in  trover,  that  hedidnot_^ra(Z  the  goods  in  question ; 
the  issue  tendered  is  immateiial,  and  of  course  ill 
in  substance ;  since  the  finding  either  way  cannot 
enable  the  court  to  discover  which  party  is  entitled 
to  judgment,  {i)  And  such  an  issue,  being  radically 
defective,  is  not  aided  by  verdict,  (k)  (Fid.  Arrest  of 
Judgment,  post,  ch.  10.) 

Sec.  28.  When  a  material  allegation  is  traversed 
in  an  improper  or  inartificial  manner,  the  issue  taken 
upon  it,  is  called  an  informal  issue,  (l)  This  defect  is 
aided,  after  verdict,  by  the  statute  32  H.  8.  ch.  30. 

(g)  Com.  Dig.  Pleader,  Gr.  1.     Lawes'  PI.  120. 

(A)  Bao.  Abr.  Pleas,  &c.  GT.  2.     3  Black.  Com.  395. 

li)  lid.  2  Vent.  196.  Cartt.  371.  2  Mod.  137.  139.  2  Saund. 
319.  a.  (n.  6.)     Gilb.  H.  C.  P.  147.     1  Wils.  338. 

{k)  lid.  3  Pick.  124. 

(I)  Bao.  Abr.  Pleas,  &o.  G.  2.  N.  5.  2  Saund.  319.  a.  (n.  6.) 
Gilb.  H.  C.  P.  147. 
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But  if  the  party,  to  whom  such  an  issue  is  tendered 
demurs  for  the  informality,  instead  of  joining  in  the 
issue ;  the  demurrer  must  be  special,  by  the  statute 
27  Eliz.  ch.  5  j  though  the  rule  was  otherwise,  at  com- 
mon law. 

Sec.  29.  Under  the  class  of  informal  issues,  may 
be  considered  such  as  are  joined  upon  a  negative  preg- 
nant, or  an  affirmative  pregnant.  The  former  is  a  nega- 
tive allegation,  involving  or  admitting  of  an  affirmative 
implication  (m),  or  at  least,  an  implication  of  some 
kind,  favorable  to  the  adverse  party.  (5)  An  affirma- 
tive pregnant  is  an  affirmative  allegation  implying  some 
negative,  in  favor  of  the  adverse  party,  (n) 

Sec.  30.  As  a  general  rule,  therefore,  an  issue  can- 
not properly  be  joined  upon  a  negative  pregnant  (o) : 
Because  the  affirmative  implication  to  which  it  is  open, 
destroys  the  effect  of  the  denial,  or  traverse.  Thus, 
if  the  defendant  pleads  in  bar  a  release,  made  since  the 
date  of  the  writ ;  and  the  plaintiff  replies,  that  the  said 
supposed  writing  '  is  not  his  act,  since  the  date  of  the 
writ ;'  the  replication  is  a  negative  pregnant.  For  it 
admits,  by  implication,  a  release  made  before  the  date 
of  the  writ,  and  which  would  be  as  effectual  a  bar  to 

(m)  Litt.  Rep.  65.  Com.  Dig.  Pleader,  R.  5.  2  Lill.  Ab.  274 
Bac.  Abr.  Pleas,  &c.  N.  6. 

{n)  lid. 

(o)  Co.  Litt.  126.  a.  303.  a.  Cro.  Jao.  87.  560.  Lawes'  PI. 
113.  114. 

(5)  An  issue  of  this  kind  is  here  classed  with  informal  issues, 
because  the  ground  of  objection  to  it  is,  not  that  it  is  defective  in 
substance,  as  not  involving  what  is  material  or  issuable;  but  that 
it  improperly  includes,  with  what  is  material  and  issuable,  what  is 
unnecessary  and  improper  to  be  put  in  issue. 
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the  action,  as  one  made  afterwards.  (Vid.  ch.  7,  §§ 
34,  35.) 

Sec.  31.  An  iss.ue  joined  upon  a  negative  pregnant, 
differs  from  an  immaterial  issue,  properly  so  called,  in 
this : — That  the  terms  of  the  former  include,  regularly, 
as  well  what  is  not  material,  (as  time  place,  manner, 
&c.),  as  what  is  so ;  and  in  all  cases,  leave  it  uncertain 
which  of  two  or  more  things  the  pleader  intends  to 
contest :  Whereas  a  traverse,  tendering  an  issue,  strictly 
immaterial,  includes  only  what  is  immaterial.  Thus, 
in  the  example  last  given,  of  a  plea  of  release,  after 
the  date  of  the  writ,  the  traverse,  in  the  replication, 
extends  as  well  to  the  time,  alleged  in  the  plea,  and 
which  is  immaterial,  as  to  the  release  itself:  And  as  it 
does  not  appear,  from  the  terms  of  the  traverse,  upon 
which  of  those  points  the  plaintiff  intends  to  rest  his 
defence  ;  the  replication  may  be  considered  as  ill,  for 
this  uncertainty.  The  proper  mode  of  traversing  the 
release  would  have  been,  by  replying  that  it  is  '  not 
his  act,  in  manner  and  form,'  &c.;  or,  that  it  'is  not 
his  act,'  without  the  subsequent  words. 

Sec.  32.  The  same  explanation  may  be  applied  to 
the  following  case  :  In  replevin,  the  defendant  avowed 
the  taking  of  the  plaintiff's  cattle  for  rent  arrear,  re- 
served on  a  lease ;  alleging  that  on  the  first  day  of 
Nov.,  in  the  18th  year  of  the  reign  of  the  king,  he 
demised  to  the  plaintiff,  &c. :  The  plaintiff  pleaded  to 
the  avowry,  that  the  avowant,  '  on  the  said  first  day  of 
Nov.,  in  the  said  18th  year,  &c.,  did  not  demise,'  &c. 
in  manner  and  form,  &c.  In  this  case,  the  traverse 
of  the  plaintiff  was  a  negative  pregnant :  As  it  included 
the  time  of  the  demise,  which  was  immaterial.  But 
the  avowry  being  itself  defective ;  the  case  was  deci- 
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ded  on  other  grounds,  (oo)  The  traverse  should  have 
been,  that  the  avowant  '  did  not  demise,  in  manner 
and  form.' 

Sec.  33.  Again:  Where  in  trespass  for  cutting 
the  plaintiif' s  trees,  the  defendant  pleaded,  that  he 
cut  them  '  by  command  of  the  plaintiff;'  a  replication, 
that  the  defendant  '  did  not  cut  them  by  command  of 
the  plaintiff,'  was  held  to  be  a  negative  pregnant — as 
the  denial  extended  as  well  to  the  act  of  cutting  the 
trees  as  to  the  command,  (p) 

The  traverse  should  have  been  limited  to  the  alleged 
command,  in  one  of  the  forms  last  mentioned. 

Sec.  34.  By  the  statute  32  H.  8,  c.  30,  an  issue, 
joined  on  a  negative  pregnant,  is  aided  by  a  verdict  for 
either  of  the  parties,  (q) 

But  by  the  common  law,  such  an  issue  is  not  thus 
aided,  unless  the  finding  shows /or  which  party  judg- 
ment ought  to  be  given,  (r)  But  generally,  at  least, 
and  probably  in  all  cases,  a  verdict /or  the  party,  wAo 
tenders  the  issue  by  a  negative  pregnant,  will  not  show 
for  which  party  judgment  ought  to  be  given  :  Whereas, 
a  verdict  for  the  party,  to  whom  the  issue  is  tendered, 
will  regularly  show,  (if  there  is  no  substantial  defect 
in  the  previous  pleading,  on  his  own  part),  that  he  is 
entitled  to  judgment.  Thus,  in  the  first  example 
already  given  of  an  issue  of  this  kind,  {ante,  §  30) — 

(oo)  2  Saund.  317.     2  Lev.  11. 

(p)  Bac.  Abr.  Pleas,  &c.  I.  6.  Doct.  PI.  256  &  vid.  Com.  Dig 
Pleader  E.  5.     2  Leon.  197.     Cro.  Jao.  87.     Steph.  PL  381-384. 

(q)  Co.  Litt.  126.  a.  303.  a.  Cro.  Jac.  87.  312.  Gilb.  H.  C.  P. 
m.     2  Saund.  319.  (n.  6.) 

(r)  3  Black.  Com.  395.  2  Vent.  196.  2  Stra.  994.  Cun.  R. 
71  106     2  Burr.  944.     1  lb.  302.    7  Mod.  23L    2  Wils.  173. 
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where  the  defendant  pleaded  a  release  since  the  date  of 
the  writ,  and  the  plaintiff  denied  in  his  replication, 
that  he  had  released  '  since  the  date  of  the  writ ;'  a 
verdict  for  the  defendant  would  have  shown  that  he 
was  entitled  to  judgment;  although  a  finding  the 
other  way  would  have  decided  nothing.  And  in  each 
of  the  other  foregoing  examples,  {ante,  §  32,  33.)  a  ver- 
dict finding  the  affirmative  of  the  issue,  would  have 
shown  that  he  to  whom  the  issue  was  tendered  was 
entitled  to  judgment,  unless  some  substantial  fault 
could  be  found  in  his  own  previous  pleading. 

Sec.  35.  If  however  the  party,  to  whom  issue  is 
tendered  on  a  negative  pregnant,  demurs  for  that  cause 
instead  of  joining  the  issue  tendered ;  the  demurrer 
must,  under  the  English  statutes  of  jeofails  (27  Eliz. 
c.  5,  &  4  Ann.  c,  16),  be  special,  (s)  But  by  the  com- 
mon law,  which  in  general  treats  substantial  and  for- 
mal defects  with  equal  rigor,  a  negative  pregnant  is 
ill,  on  general  demurrer.  Statutes  of  jeofails,  substan- 
tially like  those  last  mentioned,  or  at  least  like  the 
former  of  them,  exist  in  many,  and  probably  in  all 
of  the  United  States,  (iv)   Ante,  s.  28.   Post,  ch.  9.  §  9. 

Sec.  36.  But  where  the  affirmative,  implied  in  a 
negative  allegation,  is  such  as  would  not  maintain  the 
pleading  on  the  other  side,  it  does  no  harm  and  afibrds 
no  ground  of  exception.     In  such  a  case,  therefore, 

(s)  Bac.  Abr.  Abatement,  &c.  B.  Pleas,  &c.  I.  6. 

(iv)  The  N.  Y.  Code  is  more  than  liberal,  as  to  amendments. 
(See  Code  ^  169  to  176.)  By  the  latter  section,  the  court  may,  at 
any  stage  of  the  proceedings,  disregard  any  error,  or  defect,  in  the 
pleadings  or  proceedings,  which  shall  not  affect  the  substantial  rights 
of  the  adverse  party.  And  no  judgment  shall  be  reversed,  or 
affected,  by  reason  of  any  such  error,  or  defect.     2  Said.  19. 
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the  negative  allegation  is  not  called  a  negative  preg- 
nant, (t)  Hence,  when  in  debt  for  labor  done,  the 
plaintiff  alleged  that  the  defendant  retained  him  in 
husbandry,  and  the  defendant  pleaded  that  he  did  not 
retain  the  plaintiff  in  husbandry ;  the  plea,  though  it 
implied  an  affirmative  as  tacitly  admitting  a  retainer 
of  a  different  kind,  was  held  good :  Since  proof  of  any- 
other  retainer,  than  in  husbandry  would  not  maintain 
the  count ;  as  it  would  be  a  variance.  So  also,  if  the 
defendant  pleads  title  to  the  freehold,  under  a  devise 
from  J.  S.;  alleging  that  J.  S.  died  seised  in  fee-sim- 
ple, and  the  plaintiff  replies  that  J.  S.  did  not  die 
seised  in  fee-simple ;  the  replication,  though  open  to 
the  implication  that  he  died  seised  in  tail,  or  of  the 
largest  estate  less  than  a  fee-simple,  would  doubtless, 
not  be  faulty  by  reason  of  this  implication  :  Because 
proof  of  any  other  estate  in  the  testator,  than  a 
fee-simple,  would  not  support  the  defendant's  plea  of 
title  under  the  devise. 

Sec.  37.  The  same  principles  are  applicable  to 
affirmatives  pregnant.  The  following  may  be  taken  as 
an  example  of  such  an  allegation  :  If  to  an  action  of 
assumpsit,  which  is  barred  by  the  statute  of  limita- 
tions in  six  years,  the  defendant  pleads  that  he  did 
not  undertake,  &c .  within  ten  years,  a  replication  that 
he  did  undertake,  &c.  'within  ten  years,'  would  be  an 
affirmative  pregnant  (u)  :  Since  it  would  impliedly  ad- 
mit that  the  defendant  had  not  promised  within  six 
years.  And  as  no  proper  issue  could  be  tendered 
upon  such  a  plea,  the  plaintiff  should,  for  that  reason, 
demur  to  it. 

{t)  Com.  Dig.  Pleader  K.  6.    Lawes'  PI.  114. 
(jt)  2  Ld.  Ray.  1099.     6  East,  387. 


300  CHAPTER  VI.— PART  I. 

What  defences  are  admissible  under  the  general  issue. 

Sec.  38.  The  general  issue,  as  already  mentioned, 
{ante,  §  8),  covers  the  whole  declaration,  and  thus 
enables  the  defendant  to  contest  all  the  plaintiff's 
material  allegations,  {v) 

In  some  cases,  however,  even  according  to  the 
ancient  and  most  rigorous  principles  of  pleading,  the 
general  issue  may  properly  be  pleaded,  when  none  of 
the  facts  alleged  in  the  declaration  are  intended  to  be 
actually  denied  under  it.  Such  is  the  case  where  the 
action  is  founded  on  a  bond,  or  other  specialty,  which 
is  void  at  common  law,  through  an  absolute  incapacity 
in  the  obligor.  Thus  if  an  action  is  brought  on  a 
bond,  or  other  deed,  executed  by  a.  feme  covert;  she 
may  plead  non  est  factum;  and  proof  of  her  coverture 
will  support  the  plea,  {w)  But  the  defence  of  cover- 
ture, in  this  case,  is  considered  in  the  law,  as  going  in 
denial  of  the  declaration.  For  her  incapacity  to  bind 
herself,  by  any  contract,  being  absolute  and  total ;  she 
is  regarded,  as  being  not  a  moral  agent  in  executing 
the  instrument ;  and  it  is  therefore  not  considered  as 
her  act.  And  according  to  what  appear  to  be  the  more 
reasonable  opinions,  the  same  rule  applies,  and  for 
the  same  reason,  to  the  deed  of  an  idiot  or  a  lunatic ; 
but  on  this  point,  the  authorities  are  not  all 
agreed,  (x) 

Sec.  39.  But  if  the  legal  incapacity  of  the  party 
executing  the   specialty,   on    which    the   action   is 

{v)  Bac.  Abr.  Pleas,  &c.  G.  1.     3  Black.  Com.  305. 

{w)  5  Co.  119.  2  Wils.  341.  347.  1  Pow.  on  Gont.  96.  Gilb. 
Ev.  162.     Com.  Dig.  Pleader,  2.  W.  18. 

(x)  2  Vent.  198.  2  Stra.  1104.  1  Ld.  Eay.  315,  2  Salk.  675. 
4  Co.  123.  Wilmot,  155.  Chitt.  on  Cont.  260.  3  Day,  90.  15 
Johns.  R.  503.    5  Pick.  431. 
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founded  is  only  partial  or  qualified — as  if  the  suit  is  on 
the  bond  of  an  infant ;  he  cannot  give  his  infancy  in 
evidence,  under  the  plea  of  non  est  factum  ;  but  must 
plead  it  specially,  (y)  For  the  legal  incapacity  of  an 
infant  not  being  absolute ;  a  bond  executed  by  him  is 
considered  as  his  act,  though  avoidable  by  him ;  and 
therefore,  proof  of  his  infancy  does  not  support  the 
plea  that  the  instrument  is  not  his  act.  The  defence 
is  inconsistent  with  the  plea. 

Sec.  40.  The  rule  is  the  same,  in  the  case  of  a 
bond  obtained  by  duress.  For  it  is  the  act  of  the  party 
making  it,  though  avoidable,  as  in  the  preceding  case,  (z) 
The  duress  must  therefore,  be  pleaded  specially;  as 
the  defence  would  contradict  the  general  issue.  For 
the  latter  plea  denies  the  execution  of  the  bond ;  but 
the  defence  of  duress  admits  it. 

Sec.  41.  So  also,  where  a  specialty  is  declared 
void  by  statute,  for  any  cause — as,  for  usury,  gaming, 
or  other  illegal  consideration — the  obligor,  or  maker 
of  the  deed,  cannot  avail  himself  of  the  statute,  under 
the  general  issue;  but  must  plead  it  specially,  i.  e.  he 
must  plead  specially  the  facts,  which  bring  the  case 
within  the  statute,  (a)  For  the  instrument,  though  it 
creates  no  legal  obligation,  is  nevertheless,  as  in  the 
preceding  cases,  his  act ;  and  the  special  matter  of  the 
defence  is  therefore  inconsistent  with  the  plea  of  non 
est  factum. 

(y)  3  Burr.  1805.  1  Salk.  279.  Gilb.  Ey.  162-3.  Com.  Dig. 
Pleader,  2  W.  22. 

(z)  2  Black.  Com.  296.  5  Co.  119.  a.  Com.  Dig.  Pleader,  2  W. 
19,  20.     Bull.  N.  P.  172. 

{a)  5  Co.  119.  a.  Hob.  72.  1  Stra.  498.  2  Black.  Rep.  1108. 
Com.  Dig.  Pleader,  2  W.  23.     Gilb.  Ev.  163. 


302  CHAPTEE  VI.— PART  I. 

General  Issue,  defences  under. 

Sec.  42.  But  fraud,  in  the  execution  of  deed, 
may  be  proved  under  the  plea  of  non  est  factum :  As, 
where  one  is,  by  a  deception  practised  upon  him, 
induced  to  execute  an  instrument,  materially  different 
from  what  he  believed  it  to  be — ex.  gr.  a  bond,  instead 
of  a  release — or  an  obligation  for  jGIOO,  instead  of  one 
for  .£10.  (b)  For  in  such  a  case,  proof  of  the  fraud 
goes  directly  to  support  the  plea :  Inasmuch  as  the 
instrument  thus  obtained,  is  not  in  law  the  deed  of  the 
party  sealing  it. 

Sec.  43.  Thus  also,  the  want  of  complete  delivery — 
as  in  the  case  of  an  escrow,  where  the  condition,  on 
which  it  was  to  be  delivered  over,  is  not  complied 
with — loss  of  the  seal — erasure — interpolation,  or  any 
alteration,  in  general,  after  the  delivery — are,  respec- 
tively good  evidence  under  the  plea  of  non  est  factum 
to  an  action  on  a  deed,  (c)  The  two  first  of  these 
grounds  of  defence  are  founded  on  the  principle,  that 
without  a  complete  delivery  or  without  a  seal,  no 
deed  can  exist  in  law  ;  and  consequently  if  an  instru- 
ment, originally  sealed,  loses  its  seal,  though  after 
delivery,  it  ceases,  ipso  facto,  to  be  a  deed.  (6)  As  to 
the  other  grounds  of  defence  last  mentioned,  it  may 
be  observed,  that  where  a  deed,  originally  valid,  is 
altered  after  its  delivery,  it  is  no  longer  the  same  instru- 
ment, which  the  maker  executed. 

(b)  2  Black.  Com.  308.  2  Co.  3.  9.  b.  Shep.  Touch.  70-1.  4 
Cruise's  Dig.  27.     2  T.  'R.  765.     3  lb.  438. 

(c)  5  Co.  23.  a.  11  lb.  27.  a.  b.  28.  b.  Doct.  Bl.  259,  262.  2 
Show.  28-9.     Gilb.  Ev.  109. 


(6)  Where  the  seal  is  lost  or  destroyed,  otherwise  than  by  the  act 
of  the  party,  claiming  under  it,  he  may  be  relieved  against  the  acci- 
dent, in  equity. 
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Sec.  44.  According  to  the  strict,  original  princi- 
ples of  the  common  law,  no  defences  would  appear  to 
he  admissible,  in  any  case,  under  the  general  issue, 
except  such  as  go  in  denial  of  the  truth  of  the  declara- 
tion :  And  therefore  all  special  matters  of  defence, 
which  admit,  but  go  in  avoidance  of,  the  declaration, 
would  seem  to  require  special  pleas  in  bar,  as  being 
inconsistent  with  the  general  issue,  (v) 

Sec.  45.  In  the  original  common-law  actions  of 
debt  on  specialty — covenant  broken — account — detinue — 
trespass — and  replevin,  the  above  principle  has  gener- 
ally been  observed ;  and  therefore  in  these  actions, 
matters  of  avoidance  have  in  general  been,  as  they 
still  are,  inadmissible  defences,  under  the  general 
issue,  except  in  so  far  as  the  principle,  excluding  them 
under  that  issue,  has  been  relaxed  by  statute  pro- 
visions, or  rules  of  court.  Hence  in  these  actions, 
any  defence,  which  does  not  imply  a  denial  of  the 
material  facts,  or  of  what  are  alleged  as  such,  in  the 
declaration,  must  be  specially  pleaded. 

Sec.  46.  But  in  actions  of  trespass  on  the  case, 
which,  as  having  originated  in  the  equity  of  the  statute 
of  Westem.  2,  (13  Edw.  1)  are  regarded  as  equitable 
actions,  a  more  liberal,  or  rather  a  more  lax  mode  of 
pleading,  has,  with  some  exceptions,  been  allowed,  (d) 

(d)  3  Burr.  1253.  Bac.  Abr.  Pleas,  &o.  a.  2.  Yelv.  174.  b. 
(B.  1.) 

(v)  Under  th^N.  Y.  Code,  it  has  been  held  that  a  general  denial 
of  '  each  and  every  allegation  in  the  complaint,'  reaches  the  truth  of 
the  complaint  in  every  material  fact.  (18  Barb.  29.)  In  an  ac- 
tion for  the  conversion  of  personal  property,  such  a  general  denial 
covers  the  title  to  the  property,  as  well  as  the  taking  of  it.  14 
Barb.  536. 
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Hence,  in  this  comprehensive  class  of  actions,  whether 
arising  ex  contractu  or  ex  delicto,  many  defences,  which 
go  merely  in  avoidance  of  the  declaration,  have  been 
admitted  under  the  general  issue. 

Sec.  47.  In  an  action  of  assumpsit  especially,  this 
is  eminently  the  case.  For  in  this  action,  not  only 
such  defences  as  deny  the  allegations  in  the  declara- 
tion— but  almost  all  matters  of  avoidance — such  as 
coverture — infancy — usury,  or  other  illegality — duress — 
payment — release — a  specialty  given  for  the  debt — a 
judgment  rendered  for  either  party,  in  a  former  action 
for  the  same  cause — an  award  of  arbitrators,  deciding 
the  right  in  question — and  accord  and  satisfaction  (7), 
are  respectively  good  defences,  under  the  plea  of  non 
assumpsit,  (e)  (vi) 

(e)  Bac.  Abr.  Pleas,  &c.  a.  2.  2  Burr.  1010.  3  lb.  1353.  1 
Stra.  498.  Ld.  Kay.  566,  787.  Doug.  108.  2  H.  Blaclr.  143.  5 
East,  230.  4  Esp.  Rep.  181.  Com.  Dig.  Accord.  12  Mod.  377. 
Chitt.  on  Bills,  197-8.     1  CMtt.  PI.  472-3. 

(7)  It  has  been  questioned  by  some,  ■whetber  accord  and  satisfac- 
tion can  be  given  in  evidence,  under  non  assumpsit.  But  the  same 
reason,  which  justifies  the  admission  of  the  other  enumerated  defen- 
ces, under  the  same  plea,  most  clearly  extends  to  this:  Since  it  goes 
in  extinguishment  of  the  debt.  And  the  weight  of  authority  is  on 
the  same  side  of  the  question.  (12  Mod.  377.  1  Ld.  Ray.  566. 
Com.  Dig.  Accord.  Bac.  Abr.  Accord.  5  East,  230.  4  Esp.  Rep. 
181.) 

(vi)  The  difference  between  a  general  issue,  and  a  ge^ieral  denial, 
(under  the  N.  Y.  Code),  is  very  radical.  Usury  is  an  affirmative 
defence ;  it  is  not  included  in  a  general  denial,  and  must  be  specially, 
and  distinctly  averred  in  the  answer.  10  Barb.  321.  31  Barb.  100. 
So,  of  all  defences,  that  are  based  on  an  affirmative  fact,  not  appear- 
ing except  by  the  answer;  see  12  Barb.  601.  15  How.  Pr.  Rep. 
29.  2  Kern.  15.  16  N.  Y.  Rep.  297.  The  reason  of  this  difference 
is,  that  a  general  denial  is  construed  literally ;  and  merely  denies 
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Sec.  48.  This  practice  appears  to  be  a  very  wide 
departure  from  tlie  general  principle  above  mentioned, 
except  where  the  action  is  founded  upon  an  implied 
promise ;  in  which  case,  it  may,  in  theory  at  least,  be 
reconciled  with  that  principle,  by  adverting  to  the 
peculiar  nature  of  the  action  of  indebitatus  assumpsit. 
For  in  that  action,  as  the  promise,  laid  in  the  declara- 
tion, is  a  mere  inference  or  conclusion  of  law,  from  the 
debt  or  legal  liability,  alleged  as  its  consideration, 
(which  inference  the  law  continually  raises,  while  the 
legal  liability  remains,  and  no  longer);  it  results, 
that  whatever  disproves  a  subsisting,  debt,  or  legal 
liability  at  the  time  of  plea  pleaded,  disproves  the 
alleged  promise.  And  the  existence  of  the  debt,  &c.  at 
the  time  of  pleading,  may  be  disproved,  by  showing, 
either  that  it  never  existed,  or  that  it  has  been,  by  any 
means,  extinguished  before  that  time.  As  therefore, 
each  of  the  several  defences,  enumerated  in  the  last 
section,  goes  to  the  proof  of  the  one  or  the  other  of 
these  two  points ;  it  follows,  that  they  all,  in  their 
legal  effect  go  in  denial  of  the  alleged  promise,  and 
consequently  in  support  of  the  plea  of  nan  assumpsit. 

Sec.  49.  From  the  preceding  remarks  it  will  also 
be  apparent,  that  in  the  action  of  indebitatus  assumpsit, 
the  plea  of  non  assumpsit,  though  expressed  in  the  past 
tense,  does  not  mean  that  the  defendant  did  not  actu- 
ally promise,  as  stated  in  the  declaration,  (for  the  action 
is  not  founded  on  a  promise  in  fact) ;  but  that  he  is, 
at  the  time  of  pleading,  not  indebted  to  the  plaintiff,  or 

those  parlicularfacts  which  are  alleged  in  the  complaint : — Whereas 
the  general  issue  is  construed  liberally  ;  and  is  held  to  cover  every- 
thing which  disproves  a  subsisting  legal  liability,  at  the  time  of 

plea  pleaded;  (as  expressed  in  the  next  section  of  the  text.) 
2p 
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not  in  law  liable  to  the  demand,  made  in  the  declara- 
tion. 

Sec.  50.  It  is  quite  apparent,  however,  that  the 
reasons,  just  assigned  for  allowing  such  a  latitude  to 
the  general  issue,  in  indebitatus  assumpsit,  and  which 
are  founded  on  the  peculiarities  of  that  action,  are  inap- 
plicable to  the  action  of  assumpsit  on  express  promises ; 
and  consequently,  that  the  special  matters  of  defence, 
before  mentioned,  or  at  least  such  of  them  as  accrue 
subsequently  to  the  making  of  the  promise,  are  on  prin- 
ple,  inadmissible,  under  non  assumpsit,  in  the  latter 
action.  And  so  the  rule  appears  to  have  been  for- 
merly, in  practice.  (/)  But  through  inadvertence,  in 
not  attending  to  the  distinction  between  the  two  forms 
of  assumpsit,  or  from  some  other  cause,  the  rule  has 
been  now  long  established,  that  all  the  defences,  which 
are  admissible  under  the  general  issue,  in  the  one  form 
of  action,    are  so  in  the  other. 

Sec.  51.  But  even  in  assumpsit,  the  statute  of  limi- 
tations— tender — set-off — and  bankruptcy,  are,  on  com- 
mon law  principles  inadmissible  defences,  under  the 
general  issue,  and  must  therefore  be  pleaded  special- 
ly, (g)  For  these  defences,  respectively,  admit  the 
debt,  or  gist  of  the  action,  and  go  in  denial  of  the 
remedy  only. 

Sec.  52.  In  indebitatus  assumpsit,  (and  now  in  all 
actions  of  assumpsit),  the  plea  of  non  assumpsit,  as 
before  explained,  appears  to  have  the  same  compre- 
hensive legal  effect,  as  that  of  nil  debet  in  debt  on 
simple  contract;    and  therefore  the  same  defences 

(/)  1  Mod.  210. 

(g)  1  Ld.  Ray.  153.  Tidd,  375.  1  Saund.  283.  (n.  2.)  Chitt. 
on  Bills,  198. 
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appear,  on  principle,  to  be  admissible,'  under  both, 
these  issues ;  as  in  most  instances  they  are.  (A) 

Sec.  53.  It  is  held,  however,  that  the  statute  of 
limitations,  though,  inadmissible  under  non  assumpsit, 
is  a  good  defence,  in  debt  on  simple  contract,  under 
the  plea  of  nil  debet  (i) ;  because  the  plea  is  in  the 
■present  tense.  But  so,  in  effect,  is  the  plea  of  non  assump- 
sit. And  if  the  reason  of  the  rule,  which  excludes 
this  defence  under  the  latter  plea,  is  a  sound  one  ;  the 
same  rule,  it  would  seem,  ought  to  be  applied  to  the 
former.  (Jc) 

Advantage  may  also  be  taken  of  the  statute  of 
frauds  and  perjuries,  under  the  plea  of  non  assumpsit, 
by  excepting  to  all  parol  evidence  offered  in  support 
of  the  declaration.  (I) 

Sec.  54.  In  those  actions  on  the  case  also,  which 
arise  ex  delicto,  matters  of  mere  avoidance  have,  to  a 
very  considerable  extent,  been  admitted  in  evidence, 
under  the  general  issue.  It  would  be  difficult,  how- 
ever, to  discover  any  precise  principle,  by  which  this 
practice  may  be  justified,  or  any  definite  general  rule, 
by  which  to  limit  its  precise  extent.  Indeed,  the 
practice  appears  to  be,  in  a  great  measure,  an  arbitrary 
departure  from  the  original  principles  of  the  law,  and 
as  such,  to  rest  on  authority,  rather  than  any  known 
legal  reason. 

Sec.  55.     According-  to   this  practice,   however, 

{h)  Cro.  Eliz.  140,  222.  5  Mod.  18.  1  Salk.  284.  2  Phil.  Ev. 
94.     1  Saund.  283.  (n.  2.) 

(2)  1  Saund.  283.  (n.  2.)  1  Ld.  Bay.  153.  566.  1  Salk.  278. 
Com.  Dig.  Pleader,  2  W.  16. 

(/t)  Vid.  1  Chitt.  PL  476.    1  Saund.  283.  (n.  2.)  2  Mass.  R.  87. 

(Z)  1  Bro.  C.  C.  93.    1  Chitt.  PI.  470. 
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(whatever  may  have  been  its  origin),  the  rule  has  now 
become  general,  that  in  actions  on  the  case,  ex  delicto, 
the  defendant  rtjay  prove,  under  the  plea  oi  not  guilty, 
almost  every  special  matter  of  defence,  which  con- 
duces to  show,  that  at  the  time  of  pleading,  he  is  not 
liable  to  the  plaintiff's  demand,  (m)  Ex.  gr.  a  license, 
or  any  othev  justification  Qi) — a,  former  recovery — release 
— accord  and  satisfaction,  &c.  (o) 

Seg.  56.  These  special  defences,  however,  and  all 
others  which  confess  the  truth  of  the  declaration,  may 
be  specially  pleaded,  instead  of  being  given  in  evidence, 
under  the  general  issue:  A  rule  which  holds  in 
assumpsit  also.  For  regularly,  no  plea  which  admits 
the  truth  of  the  declaration  can  be  said  to  amount  to 
the  general  issue :  Though  the  matter  of  it  might  have 
been  given  in  evidence,  under  that  issue,  (p)  (vii) 

Sec.  57.     In  the  single  case  of  trover,  however,  it 

{m)  3  Burr.  1353.  1  Black.  R.  388.  1  Wils.  45.  1  Chitt.  PI. 
486-7. 

(w)  8  East,  308.    2  Mod.  6.  7. 

to)  2  Mod.  276.  3  lb.  166.  Com.  R.  273.  1  Wils.  44. 175.  2 
PUll.  Ev.  108.    Bac.  Abr.  Pleas,  &o.  I.  1.     1  Keb.  305. 

(p)  1  Ld.  Ray.  88-9.  1  Salk.  394.  5  Mod.  18,  Carth,  356. 
Lawes'  PI.  112.    Tidd,  591.  599. 

(vii)  Under  the  N.  Y.  Code,  (§  149),  the  safer  and  plainer  mode 
of  answering  is,  to  make  specific  averments  of  the  facts,  which  consti- 
tute the  defence,  in  all  cases  where  a  denial  of  the  complaint, — (gen- 
eral or  special,) — cannot  safely  be  made : — That  is,  where  facts,  not 
included  in  the  statements  of  the  complaint,  are  to  be  set  up  for  the 
defence.  In  these  cases,  however,  the  answer  should  set  up  only 
such  facts  as  are  necessary  to  the  ground  of  defence.  1  Duer,  253. 
9  Barb.  371.  3  Seld.  476.  16  N.  T.  297,  may  be  referred  to,  to 
show  what  facts  are  necessary,  in  certain  cases ;  and  how  particularly 
to  be  averred. 
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has  been  held  that  there  is  but  one  good  special  plea 
to  the  action,  viz.  release :  All  other  such  pleas  amount- 
ing, it  is  said  to  the  general  issue,  (q)  And  if  we  are 
here  to  understand  the  word  '  release,'  not  as  meaning 
exclusively  a  formal,  technical  release  or  acquittance, 
but  as  including  whatever  extinguishes  or  discharges  a 
right  of  action  once  existing — as  accord  and  satisfac- 
tion, a  former  recovery,  or  a  former  bar,  an  award  of 
arbitrators,  &c.  (and  in  this  sense  the  term  appears  to 
have  been  used) ;  the  position  will  appear  to  be  not 
destitute  of  a  foundation  in  principle.  For  as  the 
conversion,  which  is  the  gist  of  the  action  in  trover,  is, 
ex  vi  termini,  a  tortious  act,  which  cannot  in  law  be 
justified  or  excused ;  it  is  manifest  that  any  plea  alleg- 
ing matter  of  justification  or  excuse,  (as  a  license  from 
the  plaintiff — an  authority  derived  from  the  law,  &c.) 
is  equivalent  to  the  plea  of  not  guilty ;  since  it  must 
involve  a  denial  of  the  conversion. 

Sec.  58.  In  slander,  the  defendant  is  allowed  to 
prove  under  the  general  issue,  that  the  words  were 
spoken  by  him  as  counsel  in  a  cause ;  or  in  honest  con- 
fidence, and  for  a  justifiable  reason — (as  in  fairly  giv- 
ing the  character  of  a  servant) ;  or  to  show  any  other 
fact,  in  general,  which  conduces  to  prove  that  the 
words  were  not  uttered  maliciously  (r) :  Malice  being 
in  this  action,  of  the  gist  of  the  action.  (8)    All  these 

(q)  Bac.  Abr.  Pleas,  &c.  I.  1.  1  Keb.  305.  Yelv.  174.  a.  (n.  1.) 
Reg.  PI.  268. 

(r)  2  Selw.  N.  P.  929.  1066.  1  Saund.  131.  (n.  1.)  Cro.  Jac. 
90.  1  B.  &  A.  232.  1  M.  &  S.  644.  15  Mass.  R.  50,  57.  4  lb. 
1.  2  Pick.  310.  Bull.  N.  P.  8.  1  T.  R.  ilO.  1  Bos.  &  P.  525. 
1  Campb.  267.    3  Johns.  B.  180. 

(8)  Yet  the  defendant,  in  slander,  is  not  allowed  to  prove  the 
truth  of  the  words,  under  the  general  issue,  (2  Stra.  1200^     Bull. 
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and  similar  defences  may,  however  be  pleaded  spe- 
cially, {s)  (viii) 

But  it  seems  impossible  to  reconcile  all  tbe  differ- 
ent rules  admitting  and  excluding  special  matters  of 
defence,  under  the  general  issue,  in  actions  on  the  case, 
either  with  the  strict  principles  of  the  common  law 
or  with  each  other. 

Sec.  59.  The  universal  principle  which,  by  the 
common  law,  renders  any  given  evidence  admissible 
under  any  given  issue,  is  its  relevancy  to  the  issue — ^i.  e. 
its  conduciveness,  or  tendency  to  prove  the  affirmative 
or  negative  of  the  issue.  And  according  to  this  prin- 
ciple, no  evidence  is  admissible,  on  the  part  of  the 
defendant,  under  the  general  issue,  except  such  as  con- 
duces to  disprove  the  declaration.  But  in  actions  on 
the  case,  as  has  been  shown,  many  deviations  from  this 
simple  principle  have  been  sanctioned  by  courts  of 
justice ;  and  various  similar  deviations  from  the  same 
principle  have  been  introduced,  and  extended  to  other 
actions,  both  in  England  {t)  and  in  the  United  States, 

(js)  1  Saund.  130-1.  (n.  1.  ) 
\t)  Com.  Dig.  Pleader,  E.  13. 


N.  P.  9.  Willes,  20.  1  Saund.  130.  (n.  1.)  1  T.  E.  748.  1  Bos. 
&  P.  525.  2  lb.  225.  (n.  a.)  Com.  Dig.  Pleader,  2  L.  2. :  Though 
the  truth  of  the  words  plainly  conduces  to  rebut  the  legal  presump- 
tion of  malice. 

(viii)  By  the  N.  T.  Code,  (§  165),  in  libel  and  slander,  the  de- 
fendant may  both  justify,  and  set  up  mitigating  circumstances ; 
and  whether,  or  not,  he  prove  the  justification,  he  may  prove  the 
mitigating  circumstances.  He  may,  also,  deny  and  justify  in  the 
same  answer.  6  How.  Pr.  Kep.  15.  9  lb.  289.  10  lb.  79.  17 
Barb.  649.    3  Duer,  684.    1  Kern.  347.    2  lb.  67. 
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by  legislative  enactments,  and  rules  of  court,  for  the 
purpose  of  enlarging  the  office  of  the  general  issue,  and 
of  allowing  the  defendant  to  give  in  evidence,  under 
it,  many  special  matters  of  defence,  which,  as  being 
inconsistent  with  it,  are  by  the  strict  original  rules  of 
the  common  law,  required  to  be  pleaded  specially. 

Sec.  60.  Instead  of  pleading  the  general  issue,  the 
defendant  may,  in  some  cases,  effectually  answer  the 
declaration  by  a  special  issue — i.  e.  by  directly ^  deny- 
ing some  one  material  and  traversable  allegation  in 
the  declaration,  and  concluding  to  the  country,  {u) 

Sec.  61.  A  special  issue,  however,  is  not  adapted 
to  all  cases.  Its  proper  use  is  limited  to  those  cases, 
in  which  the  declaration  alleges  at  least  two  distinct 
substantive  facts,  both  of  which  are  essential  to  a 
right  of  action.  In  such  a  case,  a  denial  of  one  of 
those  facts — ^though  it  does  not  put  the  whole  decla- 
ration in  issue — is  nevertheless  as  complete  an  answer 
in  law  to  the  whole  right  of  action,  as  the  general 
issue  itself  would  be.  For  where  two  or  more  facts 
are  necessary  to  constitute  a  right  of  recovery,  it  is 
self-evident,  that  a  denial  of  any  one  of  them  is  a  de- 
nial of  the  entire  right  of  recovery. 

Sec.  62.  Thus,  in  assumpsit  on  a  special  agree- 
ment, where  the  right  of  action  depends  upon  a  con- 
dition precedent,  and  where  the  declaration  specially 
alleges,  as  it  must,  performance  of  the  condition — ^the 
defendant  may,  instead  of  pleading  the  general  issue, 
deny  the  alleged  performance  of  the  condition  only, 
and  put  himself  upon  the  country,  {v)    If,  for  exam- 

(u)  Yelv.  195.     Lawes'  PI.  112, 135.   Gilb.  H.  C  P.  61.    Com. 
Dig.  Pleader,  R.  2.    Bac.  Abr.  Pleas,  &c.  G.  3.  H.  1. 

{v)  Doet;  PL  203.  Gilb.  H.  G.  P.  60-1, 139, 148.   1  Chitt.  PL  467. 
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pie,  the  plaintiff's  right  of  action  depends  upon  pre- 
vious notice  of  some  fact,  to  the  defendant,  or  upon  a 
special  request;  the  defendant  may  take  a  special 
issue  upon  the  allegation  of  such  notice,  in  the  one 
case,  or  such  request,  in  the  other.  This  mode  of 
pleading  in  assumpsit  is  now,  however,  in  a,  great 
measure  obsolete :  Since  every  allegation,  which 
might  be  denied  by  a  special  issue,  may,  in  that  action, 
be  contested  under  the  general  issue. 

Sec.  63.  But  in  some  cases,  special  issues  are  still 
not  only  proper,  but  necessary — as  where,  in  covenant 
broken,  or  other  action  on  a  specialty,  performance  ol 
a  condition  precedent  is  alleged  in  the  declaration.  For 
in  such  a  case,  the  defendant  cannot  contest  the  alleged 
performance  of  the  condition,  under  the  plea  of  non 
est  factum.  So  also,  in  an  action  of  covei^ant  broken 
against  a  lessee,  for  not  repairing  a  building,  and  in 
which  the  declaration  alleges  that  the  building  was 
left  ruinous  and  out  of  repair,  the  defendant  may  take 
issue  upon  this  allegation,  by  averring  that  the  build; 
ing  was  not  ruinous  or  out  of  repair,  and  conclude  to 
the  country,  {w)  (9)  For  this  defence  would  not  main- 
tain the  plea  of  non  est  factum. 

Sec.  64.     In  actions  founded  on  deeds,  the  defen 
dant  may,  instead  of  pleading  non  est  factum  in  com- 
mon form,  allege  any  special  matter,  which  admits  the 

(w)  2  Chitt.  PI.  501. 

(9)  This  last  plea  supposes  no  repairs  to  have  been  necessary . 
For  if  the  defendant  has  actually  made  the  repairs  required  by  his 
covenant ;  his  answer  to  the  declaration  should  bo  a  special  plea, 
averring  that  he  did  repair,  &o.  and  concluding  with  a  verification, 
(2  Chitt.  PL  501.  n.  y.)  For  in  this  case,  the  defence  would  be 
performance,  which  is  matter  of  avoidance. 
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execution  of  the  writing  in  question,  but  which  shows, 
nevertheless,  that  it  is  not  in  law  his  deed ;  and  may 
conclude  with  non  est  factum :  As  that  the  writing  was 
delivered  to  J.  S.  as  an  escrow,  to  be  delivered  over, 
on  a  certain  condition,  which  has  not  been  complied 
with,  '  and  so  is  not  his  act :'  Or,  that  the  writing  has 
been  altered  by  the  plaintifi",  since  its  delivery,  'and  so 
is  not  his  act:'  Or,  that  the  defendant  was,  at  the 
time  of  making  the  writing,  a,  feme  covert ;  '  and  so  it 
is  not  her  act.'  (x) 

This  anomalous  plea  is  called,  indifferently,  '  a  spe- 
cial non  est  factum,'  or  'the  general  issue,  with  an 
issint ' — ^the  latter  denomination  being  derived  from 
the  Norman  word,  '  issint '  {so),  in  the  language  of 
the  plea,  {y) 

Sec.  65.  In  a  plea  of  this  kind,  the  latter  part, 
(the  non  est  factum),  is  merely  an  inference  from  the 
special  matter  which  precedes  it:  The  word  'so' 
being  used  in  an  illative  sense,  and  conveying  the 
same  meaning  as  the  word,  '  therefore.'  The  special 
matter  then  merely  shows  how  and  why  the  instrument 
is  not  the  defendant's  act;  and  on  the  trial  of  the 
issue,  the  evidence  on  both  sides  is  confined  to  the 
special  matter  alleged.  For  under  a  plea  of  this  kind, 
the  special  facts  so  alleged,  and  no  others,  are  put  in 
issue. 

Sec.  66.  It  is  manifest,  therefore,  that  if  the  facts, 
specially  started  in  this  plea,  are  not  such  as  to  show 
that  the  instrument  is,  in  law,  not  the  defendant's  deed, 
or,  (which  is  the  same  thing),  not  such  as  would,  in 

{x)  Bac.  Abr.  Pleas,  &c.  H.  3.  I.  2.   Gilb.  Ev.  164-6.    Sav.  71. 
72.    Bridgm.  100.    lVent.9,  210.    1  Salk.  274.    4  B.  &  A.  441. 
{y)  lid. 
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evidence,  maintain  the  general  issue,  when  pleaded 
in  its  general  and  usual  form ;  the  plea  is  ill,  and 
demurrable,  (z)  For  as  the  facts,  specially  alleged, 
present  all  the  grounds  of  the  defence  specifically, 
upon  the  record ;  the  question  of  their  sufficiency  in 
law  arises  upon  the  face  of  the  pleadings,  as  upon  a 
plea  merely  special.  If  therefore  the  defendant  pleads, 
that  he  was  compelled  by  duress  to  execute  the  writ- 
ing— or  that,  at  the  time  of  executing  it,  he  was  an 
infant — and  concludes  with  the  general  issue;  the 
plea  is  ill,  and  demurrable.  !For,  as  has  been  seen, 
(ante,  §§  39,  40),  these  defences,  like  all  others  which 
render  the  instrument  merely  voidable,  do  not  main- 
tain that  issue,  (a) 

Sec.  67.  The  effect  of  a  demurrer  to  a  special  non 
est  factum  is  strictly  analogous  to  that  of  a  demurrer 
to  evidence.  The  question  of  law,  raised  by  the  latter, 
is,  whether  the  facts  shown  in  evidence  are  sufficient 
in  law  to  maintain  the  issue  in  fact,  in  favor  of  the 
party  exhibiting  the  evidence,  (b)  And  the  question 
of  law,  raised  by  a  demurrer  to  a  special  non  est  fac- 
tum, is,  whether  the  facts,  specially  alleged  in  the  plea, 
are  sufficient  in  law  to  maintain  the  general  issue, 
(with  which  it  concludes),  in  favor  of  the  party  plead- 
ing them. 

Sec.  68.  The  conclusion  of  this  plea  with  the  gen- 
eral issue,  seems  plainly  to  indicate  that  it  ought  to 
be  referred  to  the  jury;   and  the  better  authority 

{z)  Gilb.  Ev.  164-5.     Vid.  4  Esp.  Eep.  255.    6  Mod.  217. 
(a)  5  Co.  119.    Plowd.  66.    Gilb.  Ev.  162.    Com.  Dig.  Pleader, 
E.  30. 
(6)  Doug.  218.  225.    Bull.  N.  P.  313.     Vid.  ch.  9,  part  2. 
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appears  to  be,  that  it  must  be  closed  to  the  country,  (c) 
But  this  conclusion,  it  may  be  observed,  does  not 
prevent  the  plaintiflf  from  demurring  for  the  legal 
insufficiency  of  the  special  matter,  which  precedes 
the  non  est  factum.  For  though  a  conclusion  to  the 
country  on  either  side,  puts  an  end  to  the  pleadings  ; 
it  does  not  preclude  a  demurrer  by  the  party,  to  whom 
the  issue  is  tendered. 

Sec.  69.  According  to  some  opinions,  however,  a 
special  non  est  factum  may,  and  should,  conclude  with 
a  verification,  (d)  But  such  a  conclusion  would  alter 
the  essential  character  of  the  plea,  and  convert  it  into 
a  mere  special  plea  amounting  to  the  general  issue,  which 
is,  regularly,  inadmissible.  Besides,  it  is  difficult  to 
discover  any  use  or  propriety  in  leaving  the  plea  open 
to  an  answer.  It  cannot  be  necessary,  to  the  end  of 
giving  the  plaintiff  an  opportunity  to  take  issue  on  the 
special  facts  stated  in  the  plea  (for  these  are  put  in 
issue  by  the  plea  itself) ;  nor  to  enable  him  to  make 
a  special  replication ;  for  whatever  could  be  specially 
replied,  may  be  given  in  evidence  in  disproof  of  the 
plea. 

(c)  Plowd.  66.  3  Keb.  26.  Bro.  Ab.  General  Issue,  pi.  26.  1 
Vent.  9.  210.  Bao.  Abr,  Pleas,  &o.  1.  2.  Com.  Dig.  Pleader,  E. 
32.     1  Salk.  274. 

(<Z)  Gilb.  Ev.  164-5.    Noj,  112. 
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OF  PLEAS  TO  THE  ACTION.' 

Part.  II. — Of  Special  Pleas  in  Bar. 

Sec.  70.  A  special  plea  in  bar,  as  usually  defined, 
is  one  whicli  admits  the  truth  of  the  declaration,  but 
alleges  special  matter  in  avoidance  of  it.  (e)  Of  this 
class  are  such  pleas,  as  that  of  release,  accord  and  satis^ 
faction,  payment,  tender,  a  justification  of  any  kind,  the 
statute  oi  limitations,  or  oi  usury,  &c. — all  which,  like 
many  others,  confess,  but  avoid,  the  allegations  in  the 
declaration,  (ix) 

Sec.  71.  But  it  is  not  universally  true,  (though 
generally  so),  that  a  special  plea  in  bar  goes,  merely 

(e)  Bac.  Abr.  Pleas,  &c.  (Introd.  2.)   Lawes'  PI.  37-8.  115.  129. 

(ix)  Under  the  N.  T.  Code,  the  general  denial  takes,  (in  most 
respects,)  the  place  of  the 'general  issne;'-^a  special  denial  takes 
the  place  of  a  '  special  issue;'— and  all  other  answers  aver  new  mat- 
ter, and  are  substantially,  '  special  pleas  in  bar :' — And,  being  such, 
they  should  be  framed  with  the  care  and  precision,  required  in  com- 
mon law  pleading ;  as  well  for  the  benefit  of  the  party,  as  for  that  of 
the  court.  They  should  reach  the  very  point, — cover  it, — and  cover 
no  more.  And  to  attain  this  end,  it  is  necessary  only  that  .the 
pleader  should  know  what  is  an  answer,  (in  any  given  caseO  and 
why  it  is  one.  See  14  Barb.  533.  5  Sandf.  54.  12  How.  Pr. 
Bep.  455.  Stating  facts,  which  are  inconsistent  with  the  complaint, 
(without  a  formal  denial)  makes  no  answer.  21  Barb.  190.  But  it 
has  been  held,  that  stating  that  the  credit,  on  which  goods  were 
bought,  had  not  expired,  was  a  special  denial.  12  How.  Pr.  Kep. 
455. — Queere;  on  what  principle?  On  the  rule  of  liberal  con- 
struction,— (the  common  law  rule,  as  to  the  'general  issue,'  ante, 
section  48,) — it  might  be  held  to  mean  that,  at  the  time  of  answer- 
ing, there  was  no  right  of  action : — But  how  is  it  any  denial  ?  It 
is  only  infer entially,  that  it  shows  that,  at  the  time  of  answering, 
there  is  no  right  of  action :  And  argumentative  pleading  is  bad. 
1  Duer,  253.  3  Seld.  476.— As  to  the  principle  of  the  case  in  12 
How.  see  post,  note  xi,  this  chapter. 
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and  exclusively,  in  confession  and  avoidance  of  the 
plaintiff's  allegations.  For  in  some  instances,  such  a 
plea  concludes  with  a  traverse  of  part  of  the  declara- 
tion, (/)  It  may  be  added  too,  that  a  special  plea  in 
bar,  alleging  matter  of  estoppel,  neither  confesses  nor 
denies  the  truth  of  the  declaration ;  though  like  other 
pleas  in  bar,  it  virtually  denies  the  right  of  action  (g), 
by  denying  the  plaintiff's  right  to  allege  the  facts 
stated  in  the  declaration.     (Yid.  ch.  2,  §  39.) 

Sec.  72.  For  the  purpose  then  of  defining,  more 
precisely,  a  special  plea  in  bar,  it  may  perhaps  be 
sufficient  to  say,  that  it  is  a  plea,  which  alleges  new  or 
special  matter,  in  bar  of  the  action,  and  concludes 
with  an  averment.  (10)  It  admits,  on  general  princi- 
ples heretofore  explained,  (ch.  3,  §  67),  the  truth  of 
all  the  plaintiff's  traversable  allegations,  which  it  does 
not  traverse,  and  goes  in  avoidance  of  what  it  ad^ 
mits.  (h) 

Sec.  73.     Special  pleas  in  bar  are  usually  in  affirma- 
tive language ;  but  not  universally  so.     To  a  negative 
covenant,  for  example,  the  plea,  by  which  the  defen- 
dant shows  that  he  has  kept  his  covenant,  is  in  the 
i 

(/)Hob.  104.     2  Chitt.  PI.  510.     Bao.  Air.  Pleas,  &e.  H.  3. 
{g)  3  Black.  Com.  308.     Willes,  13.     Lawes'  PI.  38.  130.  140. 
161.  170.     3  East,  346. 

(A)  Bao.  Abr.  Pleas,  &o.  H.  4.     1  Salk.  91.     1  Wils.  338, 

(10)  The  term,  'averment,' when  used  as  above,  to  express  the 

Tnanner  of  concluding  any  pleading,  signifies  the  averment,  '  this  he 

is  ready  to  verify;'  and  in  this  sense  is  synonymous  with  the  word, 

verification.'    But  in  its  more  general  acceptation,  it  has  the  same 

meaning  as  the  word  '  allegation.' 


318  CHAPTER  VI.— PART  II. 

Must  conclude  with  a  verification. 

negative ;  as  that  he  has  not  done  what  he  covenanted 
against,  (i) 

Sec.  74.  As  every  special  plea  alleges  new  matter ; 
it  must,  regularly,  conclude  with  a  verification  and  a 
prayer  of  judgment,  (k)  For  according  to  a  principle 
heretofore  stated,  (ch.  3,  §§  196.  197),  all  pleading, 
subsequent  to  the  declaration,  and  alleging  new  mat- 
ter, must  be  left  open — in  order  that  the  adverse  party 
may  have  an  opportunity  to  answer  it,  as  he  pleases. 

Sec.  75.  But  there  is  no  necessity  of  concluding 
any  plea,  merely  negative,  with  a  verification :  It  may 
conclude  with  a  prayer  of  judgment  only.  {I)  For  a 
verification,  being  an  offer  to  prove  the  allegations  to 
which  it  refers,  cannot,  in  strictness,  be  required  of 
him  who  pleads  in  the  negative;  because  he,  who 
takes  the  negative  in  pleading,  is,  regularly,  not  bound 
to  prove  it :  The  burden  of  proof,  by  the  general  rule, 
being  upon  him  who  takes  the  affirmative,  (x) 

Sec.  76.  When  the  defendant  alleges  distinct  mat- 
ters of  defence  to  different  parts  of  the  declaration,  or 
cause  of  action  (as  where  in  an  action  to  recover  a 
debt,  he  pleads  payment  of  part,  and  a  tender  of  the 

(z)  3  Black.  Com.  309.  Co.  Litt.  303.  b.  Bae.  Abr.  Pleas,  &c. 
1.3. 

{k)  3  Black.  Com.  309.  310.  Lawes'  PI.  145.  159.  1  Saund. 
103.  (n.  1.)  Garth.  337.  2  Wils.  66.  2  T.  K.  576.  2  Burr.  772. 
Cowp.  575. 

(/)  Co.  Litt.  303.  a.    Willes,  6.  7.    Lawes'  PI.  145. 

(x)  /Though  under  the  N.  T.  Code,  we  have  no  conclusion*, — (either 
with,  or  without,  a  verification,) — understanding  when,  at  common 
law,  the  matter  set  up  in  an  answer  would  have  required  a  conclu- 
sion with  a  verification,  will  enable  a  party  to  prepare  for  proving, 
at  the  trial,  what  he  is  bound  to  prove. 
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residue),  he  may  either  conclude  each  distinct  matter 
of  defence,  with  a  separate  verification,  or  all  of  them 
together,  with  a  single  general  one.  (m) 

Sec.  77.  It  is  said  to  be  a  universal  rule,  that 
every  good  defence  to  the  action,  which  cannot  be 
pleaded  specially,  may  be  given  in  evidence  under  the 
general  issue,  (n)  It  must  follow,  therefore,  on  the 
other  hand,  that  every  such  defence,  which  cannot  be 
given  in  evidence  under  the  general  issue,  may  be 
specially  pleaded.  Otherwise  the  defence,  though  ad- 
mitted to  be  sufficient  in  law,  would  necessarily  be 
lost  to  the  defendant. 

Sec.  78.  But  a  special  plea  awowrefrng  to  the  general 
issue — i.  e.  a  plea  alleging  new  matter,  which  is  in 
effect  a  denial  of  the  truth  of  the  declaration — is,  in 
general,  improper  and  inadmissible.  (0)  If  therefore 
in  trespass,  the  defendant  pleads  specially  an  alibi — 
or  title  in  himself  or  a  stranger,  to  the  property  in 
question — or  iii  trover,  that  he  took  the  goods  as  a 
distress  for  rent,  &c.  the  plea  is  improper :  Because  in 
each  of  these  cases,  the  matter  pleaded  is  virtually  a 
denial  of  the  truth  of  the  declaration.  The  proper 
plea,  therefore,  in  each  of  them,  would  have  been  the 
general  issue,  {p)  So  also,  where  in  trover,  the  de- 
fendant pleaded  title  in  himself,  to  the  goods,  the  plea 
was  held  ill,  as  amounting  to  a  denial  of  the  conver- 

{m)  1  Saund.  336.  b.  339.  (n.  8.)     1  Salk.  298.  312.     Garth.  43. 

[n)  Lawes'  PI.  111. 

(o)  10  Co.  95.  a.  Com.  Dig.  Pleader,  E.  14.  3  Black.  Com. 
309.  Bao.  Abr.  Pleas,  &o.  G.  3.  Co.  Litt.  303.  b.  Hob.  127.  1 
Salk.  '^94.     Cro.  Car.  157. 

(;p)  lid.     Yelv.  174.  b.  (n.  1.) 
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sion,  which  is  the  gist  of  the  action,,  and  therefore  as 
tantamount  to  the  general  issue,  (g) 

Sec.  79.  The  ground  of  objection  to  a  plea  of  this 
kind  is,  that  it  tends  to  unnecessary  prolixity  in  the 
pleadings,  and  refers  to  the  court,  instead  of  the  jury, 
matter  of  mere  fact — ^matter  which  goes  in  denial  of 
the  declaration,  and  not  in  atfoidance  of  it.  {r)  The 
fault  in  the  plea,  however,  is  not  in  its  substance — (for 
whatever  denies  the  declaration  is  substantially  a  suffi- 
cient answer  to  it) ;  but  in  its  form  only  (s.)  (xi) 

Sec.  80.  But  the  above  general  rule  is  subject  to 
three  exceptions,  or  qualifications : — 

1.  A  special  plea,  amounting  to  the  general  issue, 
is  good,  if  it  contains  special  matter  of  justification  (t) : 
In  other  words,  an  entire  special  plea,  answering  the 
whole  declaration,  and  alleging  matter  of  justification, 
is  good;  although,  as  to  part  of  the  declaration,  it 
amounts  to  the  general  issue.  For  matter  of  justifica- 
tion is  matter  of  law  (11),  which  ought  to  be  referred, 

(q)  Cro.  Car.  157. 

(r)  Hob.  127.     Bac.  Abr.  Pleas,  &c.  G.  3. 

(s)  10  Co.  95.  a.  Bao.  Abr.  Pleas,  &c.  G.  3.  Com.  Dig. 
Pleader,  E.  14.     Hob.  127.  &  note  (2)  by 'Williams.    1  Freem.  39. 

(t)  3  Lev.  40.  Bac.  Abr.  Pleas,  &c.  G.  3.  Trespass,  I.  3.  (2) 
Cro.  Eliz.  268.    Esp.  Dig.  318. 

(xi)  Since  the  adoption  of  the  Code,  in  N.  Y.  it  has  been  held 
that  a  special  defence,  which  consists  of  matter  that  goes  to  disprove 
any  material  allegation  in  the  complaint,  is  defective,  as  amounting 
to  a  denial :  It  should  be  proved  under  a  denial,  (general,  or  special, 
as  the  case  may  be.)  6  How.  Pr.  Bep.  307.  But  see  9  How.-  Pr. 
Rep.  289.  3  Duer,  684.  21  Barb.  190.— On  principle,  the  rule  in 
6  How.  307  seems  the  true  one :  See  also,  note  ix,  this  chapter. 

(11)  In  this,  as  in  other  rules,  pointing  out  what  should,  and 
what  should  not,  be  pleaded  specially,  'matter  of  law^  is  synonymous 
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by  the  plea,  to  the  court.  And  therefore  such  matter, 
when  it  goes  in  avoidance  of  a  material  part  of  the 
declaration,  is  allowed  to  be  pleaded  specially,  though 
as  to  some  other  part  of  the  declaration,  it  may  amount 
to  a  mere  denial.  For,  as  the  matter  of  one  entire  plea 
cannot  be  separated,  by  a  reference  of  one  part  of  it 
to  the  jury,  and  of  the  other  to  the  court,  and  as  it 
would  be  at  least  as  improper  to  refer  matter  of  law 
to  the  jury,  as  matter  of  fact  to  the  court ;  the  defen- 
dant is  allowed  to  refer  the  whole  to  the  latter.  Thus, 
in  trespass  for  entering  the  plaintiflf 's  close,  treading 
down  his  grass,  and  driving  his  beasts  to  places  un- 
known, so  that  they  could  not  be  replevied,  the 
defendant  pleaded  that  the  locus  in  quo  was  his  own 
waste,  (in  which,  as  appeared  in  another  part  of  the 
pleading,  the  plaintiff  had  a  right  of  common) ;  and 
that  the  beasts  of  the  plaintiff  were  there,  intermixed 
with  the  beasts  of  strangers,  which  had  no  right  there ; 
and  that  because  the  latter  could  not  there  be  sepa- 
rated from  the  plaintiff's  beasts,  the  defendant  drove 
them  all  to  a  pound  in  the  waste  to  separate  them, 
and  having  separated  them,  left  the  plaintiff's  beasts 
in  the  waste :  On  demurrer  to  this  plea,  as  amounting 
to  the  general  issue,  the  court  held,  that  though  the 
allegation,  that  the  place  where  was  the  defendant's 
waste  was  a  mere  denial  of  his  alleged  entry  into  the 
plaintiff's  close ;  yet  as  it  was  a  necessary  part  of  the 
defendant's  justification,  in  driving  the  plaintiff's  beasts 


■with  'matter  of  avoidance,''  as  distinguished  from  matter  of  denial. 
Hence,  whatever  amounts  to  a  denial  of  the  adverse  party's  allega- 
tions, is  termed  'matter  of  fact,''  whatever  confesses  and  avoids 
them,  '  matter  of  law.' 

21 
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to  the  pound,  (which  was  part  of  the  alleged  trespass)  ; 
the  plea,  being  entire,  was  good,  (w)  (12)  (xii) 

Sec.  81.  2.  The  general  rule  under  consideration 
admits  of  another  exception,  (or  rather  an  evasion),  in 
trespass  qu.  cl.  fr.  and  assise — in  which,  though  a  sim- 
ple plea  of  a  possessory  title  in  the  defendant  is  ill,  as 
amounting  to  the  general  issue ;  he  may,  nevertheless, 
plead  that  defence,  if  the  plea  gives  color  to  the  plain- 
tiff (v).  To  give  color  to  the  plaintiff,  is  to  assign  to 
him,  in  the  plea,  some  colorable  (i.  e.  defective),  but 
fictitious  title,  of  which  (it  being  matter  of  law),  the 
jury  is  incompetent  to  judge — in  order  to  justify,  in 
opposition  to  it,  a  special  statement  of  the  defendant's 
title ;  so  that  the  question,  which  is  the  better  title  of 
the  two,  may  appear,  upon  the  face  of  the  plea,  as  a 
question  of  \sm{w).  And  thus,  by  alleging  s,  fictitious 
and  defective  title  in  the  plaintiff,  which  cannot  be 
traversed,  the  defendant  is  enabled  to  plead  specially 
what,  in  fact,  is  neither  more  nor  less  than  the  general 
issue.  He  may,  for  example,  plead  a  possessory  title 
in  himself,  under  "a  feoffment  with  livery,  from  A. 
(which  plea  would,  by  itself,  amount  to  the  general 

(«)  3  Lev.  40. 

{v)  3  Black.  Com.  309.    Lawes'  PI.  51.  126-7. 150.     10  Co.  90. 
91.     8  T.  E.  404.    Bac.  Abr.  Pleas,  &e.  I.  8.     Trespass,  I.  2. 
(w)  lid.  Com.  Dig.  Pleader,  3.  M.  40.  41.    2  Chitt.  PI.  655-6. 

(12)  The  more  simple  and  better  mode,  however,  of  pleading  in 
such  a  case,  would  be  to  plead,  as  to  that  part  of  the  declaration, 
which  the  defence  contradicts,  not  guilty  ;  and  to  plead  the  special 
matter  of  justification,  in  avoidance  of  the  other  part  only. 

(xii)  In  N.  Y.  under  the  Code,  the  manner  of  pleading,  given  in 
the  example,  would  be  right;  and  'giving  color,'  (as  by  the  next 
five  sections,)  is  vot  allowable. 


OF  SPECIAL  PLEAS  IN  BAI^.  323 

Manner  of  excepting  to. 

issue),  provided  he  adds,  that  the  plaintiff  entered, 
claiming  title  under  color  of  a  certain  prior  deed  of 
feoffment,  without  livery,  by  which  nothing  passed :  In 
which  case,  the  title,  alleged  in  the  plaintiff,  is  clearly 
defective,  at  common  law.  {x) 

Sec.  82.  The  colorable  title  alleged  to  be  in  the 
plaintiff,  in  a  plea  of  this  kind,  is  not  traversable,  {y) 
Indeed  if  the  title,  ^hich  the  defendant  alleges  in 
himself,  is  in  law  a  sufficient  bar ;  a  traverse,  by  the 
plaintiff,  of  the  fictitious  title  assigned  to  him  in  the 
plea,  would  seem  necessarily  fatal  to  his  action :  Since 
it  would  imply  a  confession  of  the  defendant's  title,  as 
alleged  in  the  plea.  But  the  plaintiff  is  at  liberty  to 
contest  the  alleged  title  of  the  defendant,  in  the  same 
manner  in  which  he  might  contest  any  other  matter, 
pleaded  specially  in  bar,  in  the  usual  way.  (z) 

Sec.  83.  If  the  defendant,  when  intending  to  give 
color  to  the  plaintiff,  assigns  to  him  a  title,  sufficient  for 
the  maintenance  of  the  action ;  the  plea  is  necessarily 
ill  (a) :  Since  it  is,  in  effect,  a  confession  of  the  plain- 
tiff's right  of  action. 

Sec.  84.  There  is  no  use  in  pleading  title  specially, 
and  giving  color,  except  where  the  defendant  wishes — 
instead  of  submitting  his  defence  to  the  jury,  under 
the  general  issue — to  have  the  question  of  title  pre- 
sented distinctly  upon  the  face  of  the  pleadings  ;  to  the 
end  that  it  may  be  the  more  formally  and  deliberately 
judged  of  by  the  court ;    and  that  he  may,  with  the 

(a;)  2  Chitt.  PI.  555-6. 

(y)  1  Chitt.  PI.  501. 

(z)  3  Black.  Com.  310.     Lawes'  PI.  150. 

'a)  Com.  Dig.  Pleader,  3.  M.  40.     Cro.  Jac.  122. 
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more,  ease  and  certainty,  take  advantage  of  any  error 
in  law,  that  may  iatervene.  / 

Sec.  85.  3.  According  to  various  authorities,  a 
special  plea,  amounting  to  a  denial  of  the  declaration, 
and  without  giving  color,  may  in  some  cases  be  allowed, 
at  the  discretion  of  the  court,  (b)  The  cases,  in  which 
such  a  plea  is  held  to  be  thus  allowable,  are  those  in 
which  the  matter  pleaded  is  such  as  may  '  breed  a 
scruple,  in  the  lay  gents' — or,  in  more  familiar  lan- 
guage, such  as  is  likely  to  perplex  a  jury,  and  there- 
fore unfit  to  be  determined  by  them. 

Sec.  86.  In  regard  to  the  manner  of  excepting  to 
a  special  plea  amounting  to  the  general  issue,  when 
not  thus  allowable,  theres  is  some  apparent  contrariety 
of  opinion  in  the  books.  According  to  one  class  of 
authorities,  such  a  plea  is  demurrable,  (c)  But  accord- 
ing to  other  opinions  equally  respectable,  it  is  held 
that  the  fault  in  question  is  not  a  proper  cause  of 
demurrer  ;  and  that  the  only  proper  mode  of  taking 
exception  to  the  plpa  is  by  a  motion  to  the  court  for 
an  order,  that  the  general  issue,  or  a  nil  dicit,  be  en- 
tered (d) :  and  that  if  the  order  is  made,  the  defen- 
dant must  enter  the  general  issue,  or  the  plaintiff  may 
take  judgment,  as  by  nil  dicit.  (e) 

(i)  Hob.  127.  1  Leon.  178.  Com.  Dig.  Pleader,  E.  14.  Bao. 
Abr.  Pleas,  &c.  Q.  3.     Trespass,  I.  2.     2  Mod.  274. 

(c)  10  Co.  95.  a.  Cro.  Car.  157.  Cro.  Eliz.  147.  Bae.  Abr. 
Pleas,  &o.  a.  3.  N.  6.  Trespass,  I  3,  (2).  Com.  Dig.  Pleader, 
E.  U.—Vid.  4  B.  &  C.  547,    4  Bing.  470. 

(d)  Hob.  127.  1  Leon.  178.  Cro.  Jac.  165.  Bro.  Ab.  Tra- 
verse, pi.  14.  2  Mod.  274.  Com.  Dig.  Pleader,  E.  14.  Bae.  Abr. 
Pleas,  &0.  Gr.  B.    Trespass,!.  2.  (2).    2  Day,  431.    Esp.  Dig.413. 

(e)  Bae.  Abr,  Tresp.  I.  2.  (2.)     Cro.  Jac.  165. 
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Sec.  87.  The  question,  whether  this  latter  course, 
or  that  of  demurring  is  the  proper  mode  of  excepting 
to  such  a  plea,  appears  manifestly  to  depend  upon  the 
correctness  or  incorrectness  of  the  rule,  (before  stated), 
asserting  a  discretion  in  the  court,  in  regard  to  the 
allowance  of  it.  If  such  a  discretion  can  legally  be 
exercised,  by  the  court,  (and  it  has  been  actually 
exercised  by  high  and  repeated  authority) ;  the  proper 
mode  of  objecting  to  the  plea  must  be  by  motion.  For 
questions  raised  by  a  demurrer  are  stricti  juris,  and 
admit  of  no  discretion. 

Sec.  88.  The  objection  to  a  plea  of  this  kind  has, 
however,  been  taken,  and  the  question  decided,  in 
each  of  the  above  inodes.  And  perhaps  the  most 
satisfactory  view  of  the  subject  will  be  found  to  be, 
that  the  proper  mode  of  objecting  to  the  plea  is,  in 
the  first  instance,  by  motion — and  upon  this  supposi- 
tion, if  the  plaintiff  should  demur,  instead  of  moving 
the  court,  the  defendant  would  not  be  bound  to  join 
in  the  demurrer ;  but  might  still  refer  the  question  to 
the  discretion  of  the  court :  But  that  if,  on  the  plain- 
tiff's demurring,  the  defendant  accepts  the  demurrer, 
by  joining  in  it,  and  thus  waives  his  right  to  appeal  to 
the  discretion  of  the  court;  the  question  may  be 
decided  under  the  demurrer.  This  supposition,  if 
correct,  may  serve  to  explain  how  it  happens,  that 
two  such  dissimilar  and  apparently  inconsistent  modes 
of  excepting  to  pleas  of  this  kind,  have  been  pur- 
sued; since  according  to  this  view  of  the  subject, 
each  of  those  modes  may,  under  different  circum- 
stances, be  correct.  (/) 

(/)  Vid.  10  Co.  95.  a.  BacAbr.  Pleas.  &o.  N.  6.  Tel  v.  174. 
b.  note. 
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Sec.  89.  Not  only  special  pleas,  amounting  to  the 
general  issue,  but  also  pleas  which  allege  no  nev)  mat- 
ter, and  which  expressly  and  merely  deny  the  declara- 
tion, but  which  vary,  in  their  form  and  terms,  from 
the  general  issue,  are  in  general  not  allowable.  The 
reason  for  disallowing  pleas  of  this  kind  is  not,  how- 
ever, that  they  tend  to  inconvenient  prolixity,  or  that 
they  refer  matters  of  fact  to  the  court — (for  they  are 
not,  like  pleas  of  the  former  class,  liable  to  either  of 
those  objections) ;  but  that  they  lead  to  inncvation  and 
confusion,  in  the  established  modes  of  pleading,  and  tend, 
not  only  to  destroy  the  settled  distinctions  between 
the  different  species  of  pleas,  but  also  to  the  introduc- 
tion of  new  pleas,  unknown  to  the  law. 

Sec.  90.  If  therefore  to  a  declaration,  alleging  the 
beating  of  J.  S.  the  plaintiff's  servant,  by  reason 
whereof  he  lost  the  service  of  J.  S.,  the  defendant  pleads 
that  the  plaintiff  did  not  lose  the  service  of  J.  S.,  the 
plea  is  ill.  (g)  For  the  loss  of  service  being  the  gist 
of  the  action ;  the  plea,  is,  essentially,  the  general  issue, 
in  an  argumentative  and  improper  form.  So  also, 
where  in  trespass  for  entering  the  plaintiff's  garden, 
the  defendant  pleaded  that  the  plaintiff  had  no  such 
garden: — and  where,  in  trespass  for  depasturing  the 
plaintiff's  herbage — the  defendant  pleaded,  that  he 
did  not  depasture  the  plaintiff's  herbage — ^the  pleas 
W€re,  respectively,  held  to  be  ill,  for  the  same  rea- 
son. (A) 

Sec.  91.  Although,  as  has  before  been  shown,  (ante 
§  77)  a  special  plea,  alleging  the  possessory  title  to  be  in 
the  defendant,  and  not  giving  color,  is  ill,  as  amount- 

(g)  Bac.  Abr.  Tresp.  I.  2.  (2.)    Bro.  Ab.  Trav.  pi.  378. 
(A)  10  H.  6. 16.  Doct.  PI.  42. 
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ing  to  the  general  issue,  in  trespass  quare  clausum  fregit ; 
yet  the  plea  of  liberum  tenementum,  (that  the  lacus  in 
quo  was  the  defendant's  freehold),  has,  by  a  long  series 
of  authorities,  ancient  and  modern,  been  sanctioned, 
as  a  good  special  plea  in  that  action,  though  it  never 
gives  color.  (^) 

Sec.  92.  For  the  purpose  of  explaining  why  this 
latter  plea  does  not  amount  to  the  general  issue,  it 
must  be  observed  that  every  trespass  upon  property 
is  an  invasion  of  another's  possession ;  and  that  the 
action  of  trespass,  which  is  called  a  possessory  action, 
is  so  called,  because  it  is  founded  upon  &  possessory 
title.  Every  plea,  therefore,  which  denies  such  a  title 
in  the  plaintifF,  whatever  may  be  its  form,  is  in  effect 
the  general  issue.  But  the  plea  of  liberum  tenementum, 
or,  (as  it  is  frequently  called)  'the  common  bar,'  is 
perfectly  consistent  with  the  existence  of  a  possessory 
title  in  the  plaintiff;  since  a  freehold  in  one  person, 
may  co-exist  with  an  actual  and  rightful  possession  of 
the  same  subject,  in  another.  The  freehold,  for  ex- 
ample, may  be  in  A.,  while  B.  is  in  rightful  posses- 
sion, under  a  subsisting  term  for  years,  or  otherwise  ; 
or  the  latter  may,  without  any  derivative  title,  be  in 
the  actual  and  quiet  possession,  which  of  itself  con- 
fers a  possessory  title  against  all  persons,  except  him, 
who  has  the  right  of  possession.  And  as  the  plea  in 
question  does  not  deny  such  a  title  in  the  plaintiff,  it 
does  not  amount  to  the  general  issue. 

Sec.  93.  But  although  these  considerations  do, 
indeed,  show  that  the  plea  of  liberum  tenementum  does 

(e)  1  Saund.  299.  b.  (n.  6.)  Com.  Dig.  Pleader,  3.  M.  40.  41. 
Willes,  218.  Lawes'  PI.  128.  2  Chitt.  PI.  551-3.  2  Black.  E. 
1089.    2Salk.  453.    1  Ld.  Ray.  383.    7  T.  R.  335. 
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not  amount  to  the  general  issue ;  they  also  seem  to 
show  that,  on  strict  principles,  the  plea  is  defective  in 
substance — as  some  highly  respectable  opinions  hold  it 
to  be  (/c) :  Inasmuch  as  it  impliedly  admits  d,  possessory 
title,  and  consequently  a  right  of  action,  in  the  plain- 
tiff. Indeed,  it  is  difficult  to  understand  how  the 
matter  of  this  plea  could  ever  have  been  supposed  to 
be  a  strict  and  full  bar  to  the  action.  And  it  appears 
to  have  been  sanctioned,  not  so  much  on  account  of 
its  own  inherent  sufficiency,  as  from  a  kind  of  neces- 
sity— ^that  is  to  say,  from  its  being  the  only  means  of 
protecting  the  defendant  against  a  disadvantage  to 
which  he'  would  otherwise  be  exposed,  from  the 
ancient  mode  of  declaring  in  trespass  quare  clausum 
fregit.  For  formerly,  the  almost  universal  mode  of 
describing  the  plaintiff's  close,  in  this  action,  (a  mode, 
which  still  may  be,  and  sometimes  is  pursued)  (/),  was 
merely  to  mention  it  as  the  plaintiff's  '  close  at  A.,'  or 
his  '  close  lying  in  the  parish  of  A.'  without  giving 
its  name  or  abuttals,  or  any  other  designation.  The 
consequence  was,  that  the  defendant  could  not  dis- 
cover from  the  declaration,  in  what  particular  close 
within  the  parish  named,  the  plaintiff  intended  to 
prove  the  alleged  trespass ;  and  consequently,  could 
not  know,  with  certainty  how  to  frame  his  defence. 
He  was,  therefore,  allowed  to  plead  that  the  close, 
mentioned  in  the  declaration,  was  '  his  close,  soil  and 
freehold '  (m)  without  giving  it  any  name,  or  further 
description.     For  the  description  of  the  close,  in  the 

{k)  Vid.  Willes,  222.     1  Saund.  299.  e.  (n.  6.) 
(Z)  2  Ctitt.  PI.  385-6.  387.  {note  n.)     2  Black.  R.  1089.     1 
Baund.  299.  b.  c.  {n.  6.) 
(ot)  2  Chitt.  PI.  551-2.    Com.  Dig.  Pleader,  3,  M.  34. 
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declaration,  being  general ;  that  in  the  plea  was  allowed 
to  be  equally  so  :  And  hence  the  plea  was  called  the 
common  (i.  e.  general)  bar ;  the  main  object  of  which 
was,  and  still  is,  (though  it  may  be  useful  for  certain 
other  purposes)  (n),  to  drive  the  plaintiff  to  a  new 
assignment  of  the  trespass,  and  thus  to  compel  him  to 
particularize  his  close- — so  that  the  defendant  may 
know  how  to  adapt  his  defence  to  the  actual  ground 
of  complaint:  An  object  easily  attained,  in  most 
cases.  For  if  the  plaintiff  traverses  the  plea ;  the  de- 
fendant, by  proving  a  freehold  in  himself,  in  any  close 
within  the  parish  or  vill  named  in  the  declaration, 
supports  his  plea,  and  defeats  the  action.  And  when 
the  plaintiff  has  made  a  new  assignment,  which  is  in  the 
nature  of  a  new  declaration ;  the  defendant  may,  in 
his  rejoinder,  plead  to  it,  as  to  an  original  declara- 
tion, (xiii) 

Sec.  94.  A  special  plea,  alleging  facts  which 
would,  in  evidence,  maintain  the  general  issue,  does 
not,  in  all  cases,  and  necessarily,  amount  to  the  gen- 
eral issue.  For  no  plea — whether  it  admits  or  denies 
that  there  was  once  a  right  of  action — can  properly  be 
said  to  amount  to  the  general  issue,  unless  it  goes  in 
denial  of  the  declaration. 

Sec.  95.     Thus  in  assumpsit— paymmif — release,  ac- 
cord, &c.  all  which  admit  that  the  alleged  cause  of 
(«)  2  Chitt.  PI.  551.  (n.  s.)    8  T.  E.  404. 


(xiii)  A  complaint,  that  defendant  broke  &c.,  plaintiff's  close,  in 
such  a  town,  would  (in  N.  Y.)  be  sufficient;  and  if  the  defendant 
wished  for  a  specification  as  to  place,  he  must,  by  motion  to  the 
court,  procure  an  order  that  the  complaint  be  made  more  definite. 
Code,  ^  160. 
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action  once  existed — as  also,  infancy,  coverture,  duress, 
usury,  &c.  which  deny  that  it  ever  existed,  may  respec- 
tively be  pleaded  specially;  although  each  of  these 
defences  would,  in  evidence,  maintain  the  general 
issue,  o)  For  they  all  CfZmff  the  truth  of  the  declara- 
tion. 

And  this  right  in  the  defendant,  either  to  plead 
special  matters  of  defence,  or  to  give  them  in  evidence 
under  the  general  issue,  exists,  to  a  great  extent,  as  has 
been  shown  {ante,  §§  54.  55),  in  actions  of  trespass  on 
the  case,  ex  delicto,  (p) 

Sec.  96.  Every  special  plea  must  contain  issuable 
matter  (q) ;  for  the  plain  reason,  that  it  would  not 
otherwise  be  triable.  The  same  rule  extends  to  all 
special  pleading,  in  all  its  stages.  If  therefore,  in 
debt  or  assumpsit,  the  defendant  pleads  only  that  he 
was  ready  or  willing  to  pay  according  to  his  contract ; 
the  plea  is  ill — ^because  the  fact  averred  is  not  issuable. 
Such  a  plea  would  indeed  be  ill  for  another  reason, 
viz.  that  the  fact  of  mere  readiness,  or  willingness,  is 
immaterial ;  since  it  is  neither  a  performance  nor  a  dis- 
charge of  the  contract.  Its  not  being  issuable  is,  how- 
ever, a  sufficient  objection  to  it. 

Sec.  97.  On  the  same  principle,  every  special  plea, 
in  which  matter  of  fact  and  matter  of  law  are  so 
blended,  that  they  cannot  be  separated,  is  ill.  (r)     If 

(o)  1  Ld.  Kay.  88-9.  566.  1  Salk.  394.  3  lb.  273.  5  Mod. 
18.  Com.  Dig.  Pleader,  E.  14.  Chitt.  on  Bills.  197-8.  Lawes' 
PI.  112.     Tidd,  591.  599.     Sayer,  270. 

(^)  3  Burr.  1353.  1  Chitt.  PI.  486-7.  1  Black.  R.  388.  IWils. 
45.     8  East,  308.    2  PMl.  Ev.  108. 

(q)  Lawes'  Pi.  137-8.     2  Wils.  74. 

(r)  9  Co.  25.  a.     Lawes'  PI.  138.    2  Mod.  55. 
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therefore,  to  trespass  for  false  imprisonment,  the  de- 
fendant pleads  that  he  arrested  the  plaintiff,  by  lawful 
authority,  without  showing  what  the  authority  was ; 
the  plea  is  bad,  as  not  being  issuable.  For  a  traverse 
of  the  plea  would  put  in  issue  all  matters  of  law,  as 
well  as  of  fact,  which  might  conduce  to  show  the 
defendant's  authority  :  Whereas  matter  of  law  is  never 
issuable.  The  plea,  in  such  a  case,  ought  to  state  the 
defendant's  authority  specially— noi  only  that  its  legal 
sufficiency  may  be  judged  of  by  the  court,  from  the 
record ;  but  also  that  the  plaintiff  may  be  enabled  to 
traverse,  distinctly,  the  matter  of  fact  alleged  in  it. 
So  also  where  the  defendant,  being  bound  by  a  con- 
dition, to  produce  to  the  plaintiff  a  sufficient  discharge 
of  a  certain  demand,  pleaded  that  he  had  produced 
'a  sufficient  discharge,'  without  stating  its  tenor  or 
contents,  the  plea  was  held  ill,  on  the  principles  above 
stated,  (s)  (xiv) 

Sec.  98.  A  plea  in  bar,  pleaded  to  the  whole  decla- 
ration, must  contain  a  sufficient  answer  in  law  to  the 
whole  gravamen,  or  cause  of  action :  Otherwise  it  is 
ill  for  the  whole  (0 ;  and  the  plaintiff  is  entitled  to 
recover  for  the  whole.  Thus,  if  in  trespass  for  assault, 
battery  and  mayhem,  the  defendant  pleads  to  the  whole, 
matter  which  is  in  law  a  justification  of  the  assault 

(s)  9  Co.  25  a. 

(0  Co.  Litt.  303.  a.  1  Saund.  28.  (n.  2.)  2  lb.  50.  127.  210. 
t.  c.  (n.  1.)  Yelv.  225.  Com.  Dig.  Pleader,  E.  1.  Lawes'  PI. 
135. 171.  Cro.  Eliz.  268.  331.  Cro.  Jac.  27.  5  T.  E.  553.  1 
Lev.  48. 


(xiv)  In  N.  Y.  under  the  Code,  the  examples  here  given  would  be 
had;— 3,3  not  stating  any  definite  fact. 
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and  battery  only;  the  plea  is  ill  in  toto,  and  the  plain- 
tiff is  entitled  to  damages,  as  well  for  the  assault  and 
battery,  as  for  the  mayhem.  For  an  entire  plea,  going 
to  the  whole  declaration,  is  indivisible  in  its  effect; 
and  cannot  operate  as  a  bar  to  any  part  of  the  cause 
of  action,  unless  it  constitutes  in  law  a  bar  to  the 
whole,  (xv) 

Sec.  99.  Thus  also,  if  to  an  action  of  trespass,  the 
defendant  pleads  a  justification,  (as  a  license),  on  any 
day  different  from  that  laid  in  the  declaration ;  he  must 
traverse  the  commission  of  the  trespass  on  any  other 
day,  either  before  or  after  that  mentioned  in  his  plea, 
and  before  the  commencement  of  the  suit  (u)  :  Other- 
wise the  defence  will  not  be  co-extensive  with  the 
declaration;  or  in  other  words,  will  not  cover  the 
whole  time,  within  which  the  plaintiff  is  at  liberty  to 
prove  the  trespass  complained  of.  For  the  day  in  the 
declaration  being  immaterial ;  the  plaintiff  has  a  right 

(m)  Hob.  104.  Bac.  Abr.  Pleas,  &c.  If.  4.  1  Saund.  14.  298. 
(n.  2.)  2  lb.  5.  a.  (n.  3.)  1  T.  R.  636.  1  Chitt.  PI.  534.  Post, 
cb.  7,  §  45. 

(xv)  The  rule  of  common-law  pleading ; — that  if  a  plea  be  made 
to  the  whole  declaration,  {complaint,  under  the  Code,)  when,  in 
fact,  the  defence  as  stated  covers  but  a  part  of  the  gravamen,  (or 
gist  of  the  action ;)  the  plea  is  ill  as  to  the  whole, — and  plaintiff 
takes  judgment  for  the  whole  ; — this  must  still  remain  the  rule,  un- 
der the  Code :  For  still,  as  at  common  law,  there  is  a  good  cause  of 
action  unanswered, — or  confessed.  (Code,  §  168.)  See  4  How.  Pr. 
Rep.  413.  10  lb.  67.  222.  13  lb.  360.  14  lb.  46.  456.  6  lb. 
433.  8  lb.  441.  17  Barb.  260.  20  Barb.  339.  Otherwise,  as  to 
a  counter-claim.  That  may  be  but  to  part,  and  good  pro  tanto; 
resembling  a  set-off.  5  Duer,  332.  As  to  part  payment  &e.,  see 
16  N.  Y.  Rep.  297.  Code,  §  149 ;  it  must  he  set  up,  in  the  answer  ; — 
cannot  be  proved  under  a  denial. 
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to  prove  the  trespass  on  any  day  before  the  date  of 
the  writ.  But  the  justification,  if  true,  applies  only 
to  the  particular  day,  laid  in  the  plea — and  without  the 
traverse,  would  therefore  imply  an  admission,  that  the 
trespass  complained  of  was  committed  on  any  other 
day  than  that.  Upon  the  same  principle,  if  the  defen- 
dant in  trespass  pleads  a  release  on  a  particular  day ; 
he  should  traverse  his  guilt,  as  to  all  subsequent  time, 
before  the  commencement  of  the  suit :  Or  if  he  pleads 
title,  acquired  by  himself — as  by  a  feofiment — on  a 
particular  day ;  he  should  traverse,  as  to  all  previous 
time  {v) :  Otherwise,  the  plea  will  not  cover  all  the 
time  covered  by  the  declaration.     Vid.  ante,  ch.  3.  (13) 

Sec.  100.  The  general  principle  above  stated,  that 
an  entire  plea  is  indivisible,  extends  to  all  the  subse- 
quent pleadings ;  and  therefore  an  entire  replication, 
if  bad  for  part  of  the  plea — or  an  entire  rejoinder,  if 
bad  for  part  of  the  replication,  is  so  for  the  whole,  (w) 

Sec.  101.  Upon  the  same  principle,  if  two  co-de- 
fendants join  in  a  plea,  which  is  in  law  a  sufficient 
justification  for  one  of  them  only ;  it  is  bad  as  to  both 
of  them,  (x)     If,  therefore,  an  arrest  is  made  under 

(-b)  Hob.  104.     Bac.  Abr.  Pleas,  &c.  H.  4. 
(w)  1  Saund.  28.  (n.  2.)     2  lb.  127.     1  T.  R.  40. 
(x)  Stra.  509.  993.  1184.   1  Wils.  17.    3  T.  R.  377    Gas.  Temp, 
Hardvr.  62.  69.     3  Mass.  R.  312. 

(13)  In  cases  like  these  two  last,  however,  the  simpler  and  better, 
and  at  this  time  the  more  usual,  mode  of  pleading  is,  to  divide  the 
defence  into  two  pleas,  by  pleading  as  to  all  time,  except  the  day  or 
time  covered  by  the  justification,  or  other  matter  of  avoidance,  not 
guilty,  concluding  to  the  country;  and  as  to  that  day  or  time,  by 
pleading  the  matter  of  justification,  &c.  specially,  with  a  verifica- 
tion.    (2  Chitt.  PI.  519.  520.  n.  y.) 
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irregular  process,  (which  though  irregular,  justifies  the 
officer  executing  it,  but  not  the  party  who  prayed  it 
out) — and  in  an  action  for  false  imprisonment,  against 
both  of  them,  they  join  in  a  plea,  justifying  the  arrest 
by  virtue  of  the  process ;  judgment  must  go  against 
both.  For  the  plea,  which  is  joint,  being  ill  quoad  one 
of  them,  is  consequently  ill  for  both.  The  officer 
should  have  pleaded  separately,  (xvi) 

Sec.  102.  But  though  the  defence  must,  in  all 
cases,  answer  the  whole  declaration,  or  alleged  cause 
of  action ;  it  is  not  necessary  that  the  whole  be  an- 
swered by  one  plea :  It  is  necessary  only,  that  the 
whole  matter  of  defence  pleaded,  cover  the  whole  com- 
plaint. The  defendant  may,  therefore,  plead  several 
different  matters  of  defence,  in  several  different  pleas, 
to  as  many  different  parts  of  the  declaration,  or  alleged 
cause  of  action.  And  if  all  the  pleas,  taken  together, 
form  a  sufficient  answer  to  the  whole  matter  of  com- 
plaint ;  the  defence  is-  complete. 

Sec.  103.  Thus,  in  trespass  for  cutting  down  ten 
of  the  plaintiff's  timber-trees,  the  defendant  may 
plead,  as  to  all  the  trees  except  one — not  guilty ;  and 
as  to  the  remaining  one,  any  matter  of  avoidance — as 
a  license,  or  other  justification ;  or  a  release,  a  former 
recovery,  &c.  So  also  in  debt,  or  assumpsit,  for  1000 
dollars,  the  defendant  may  plead  as  to  500  dollars, 
(parcel  of  1000),  nil  debet,  or  non  assumpsit ;  and  as  to 

(xYi)  The  N.  Y.  Code,  (^  274)  would,  in  tlie  case  stated,  probal)ly 
render  it  necessary  to  proceed  to  trial :  As,  under  that,  a  judgment 
may  he  for  one  defendant  and  against  the  other.  Such  an  answer 
would  not  admit  of  a  reply ;  and  the  trial  would  be  on  the  whole 
answer,  and  whole  complaint,  as  to  both  defendants.     3  Sold.  459. 
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the  residue,  release,  payment,  tender,  &c . :  Or  he  may 
plead  several  special  pleas  to  diflferent  parts  of  the 
demand — as  payment  of  part,  and  tender  of  the  resi- 
due (y) :  Or  finally,  he  may  plead  to  part  of  the  decla- 
ration, and  demur  to  the  residue,  (z)  Thus,  if  in  cove- 
nant broken,  the  declaration  alleges  two  breaches,  one 
of  which  is  well  assigned,  and  the  other  ill;  the 
defendant  may  plead  to  the  former  assignment,  and 
demur  to  the  latter,  (xvii) 

Sec.  104.  Every  plea  to  the  action  is  taken,  as 
extending  to  the  whole  declaration  or  gravamen,  unless 
expressly  limited  to  a  part  of  it,  by  beginning  as  an 
answer  to  a  part  only.  And  as  to  the  mode  of  taking 
advantage  of  a  plea,  which  does  not  answer  the  whole 
ground  of  the  complaint,  the  three  following  rules  are 
to  be  observed : — 

1 .  Where  matter,  pleaded  as  an  answer,  to  the  whole, 
is  in  law  a  good  answer  to  a  part  only,  the  proper 
mode  of  excepting  to  it  is  by  demurrer  (a) — as  in  the 
case  before  mentioned,  where  to  assault,  battery  and 
mayhem,  the  defendant  pleads  to  the  whole,  what  is  an 
answer  in  law  to  the  assault  and  battery  only.     So  also, 

(y)  Co.  Litt.  304.  a.  Lawes'  PI.  107.  Bae.  Abr.  Pleas,  &c.  K. 
1.  N.  1. 

(z)  Bae.  Abr.  Pleas,  &o.  N.  1. 

(a)  1  Saund.  28.  (n.  3.)  1  Salk.  179.  1  Stra.  303.  Lawes'  PI. 
135-6. 


(xvii)  Demurring  to  part  and  pleading  to  part,  are  thus  allowed, 
when  each  of  such  parts  is,  (in  effect,)  a  substantive  cause  of  action ; — 
as  in  the  example  of  two  breaches.  And  the  same  thing  is  expressly 
allowed  by  the  N.  Y,  Code,  (H  151.  153.)  5  Sandf.  210.  12  Barb. 
9.  But  a  defendant  cannot  demur,  and  answer,  to  the  sal  rie  mat- 
ter.   12  How.  Pr,  Bep.  563. 
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if  in  an  action  against  a  bailee,  for  goods  delivered  to 
him  '  to  keep  and  carry,'  lie  pleads  to  the  whole  decla 
ration,  that  he  was  discharged  from  keeping  them, 
without  answering  his  obligation  to  carry ;  the  plea  is 
demurrable,  (b)  For  in  these  cases,  the  ground  of 
objection  to  the  plea  is,  not  that  it  is  irregular  and 
inadmissible ;  but  merely  that  it  is  insufficient  in  law. 
And  such  is  the  proper  course  for  the  plaintiff,  when- 
ever a  plea,  purporting  to  be  an  answer  to  the  whole 
declaration,  (as  it  does  of  course,  unless  expressly 
limited,  as  mentioned  above),  is  in  law  a  sufficient 
answer  to  part  of  it  only. 

Sec.  105.  2.  But  if  the  plea  purports  to  answer 
only  &part  of  the  declaration,  and  is  in  law  a  sufficient 
answer  to  that  part  only,  the  other  part  being  left 
unanswered — (as  if,  in  an  action  like  that  stated  above, 
against  a  bailee,  for  goods  delivered  to  him  to  be  kept 
and  carried,  he  pleads,  as  to  his  undertaking  to  keep, 
that  he  was  discharged  thereof,  without  answering,  in 
any  way,  the  other  part  of  his  undertaking) ;  the  plea 
is  void,  and  of  course  considered  as  no  plea.  The 
plaintiff  therefore  should  not,  in  such  a  case,  demur ; 
but  should  sign  judgment,  as  by  nil  dicit,  that  is,  as 
for  want  of  a  plea,  (c)  For  such  a  plea,  being  consid- 
ered in  law  as  no  plea,  is  a  discontinuance,  on  the  de- 
fendant's part.  And  therefore,  if  the  plaintiff  accepts 
it  as  a  plea,  by  demurring  to  it,  he  discontinues  the  whole 
action,  (xviu) 

(J)  lid. 

(c)  Com.  Dig.  Pleader,  E.  1.  1  Saund.  28.  (n.  3.)  Gilb.  H.  G. 
P.  158.  1  Salk.  179.  180.  1  Stra.  302.  2  Ld.  Kay.  841.  7  Mod. 
124.    4  Co.  62.  a.     1  Selw.  N.  P.  5,  (n.  7.)     Lawes'  PI.  135-6. 

(xviii)  On  sections  104  and  105.    As  to  the  case  put  on  section 
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Sec.  106.  To  explain  tlie  reason  of  this  rule,  it 
must  be  observed  that  the  court  has  no  right,  in  any 
case,  to  determine  any  one  fart  of  an  entire  cause  of 
action,  leaving  the  rest  undecided.  The  whole  must 
be,  in  some  way,  determined:  Otherwise  a  single 
right  of  action  might  require  several  suits.  If  then, 
the  defendant  makes  answer  to  only  a  part  of  the 
plaintiff's  complaint ;  the  answer  is  regarded  as  no 
plea ;  because  it  does  not  enable  the  court  to  deter- 
mine the  whole.  It  is  therefore  tantamount  to  a  nil 
dicit,  and  discontinues  the  whole  defence.  It  results  then, 
that  if  the  plaintiff,  who  has  a  right  to  treat  such  an 
answer  as  a  nullity,  accepts  it  as  a  plea,  by  demurring 
or  pleading  to  it ;  and  thus,  in  effect,  prays  judgment 
for  only  a  part  of  his  cause  of  action ;  he  discontinues 
his  whole  action. 

Sec.  107.  3.  And  if -the  defendant  pleads,  to  a 
part  of  the  cause  of  actiCn,  matter  which  would  be  in 
law  a  sufficient  answer  to  the  whole,  if  pleaded  to  the 
whole  ;  the  rule  is  the  same — and  the  plaintiff  must 
not  demur,  but  take  his  judgment,  as  in  the  preceding 
case,  and  for  the  same  reason,  (d)  For  though  the 
matter  pleaded  be  sufficient  to  bar  the  whole  action ; 
yet  not  being  pleaded  to  the  whole,  it  cannot  be  applied 
as  an  answer  to  the  whole.     If  therefore,  in  trespass 

{d)  1  Stra.  302-3.  1  Ld.  Ray.  231.  2  Saund.  28.  (n.  3.)  4  Co. 
62.  a. 

104,  the  N.  Y.  Code,  (^  153)  would  there  call  on  the  plaintiff  ior  a.  de- 
murrer : — While,  as  to  the  case  put  in  section  105,  it  would  seem  that, 
upon  principle,  the  plaintiff  might  move  for  judgment,  as  on  an  an- 
swer not  relevant  to  the  whole  complaint,  and  confessing  a  cause  of 
action  by  not  answering  it.  Code,  §  152.  See  also,  ante,  note  xv. 
this  chapter. 

22 
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for  cutting  ten  of  the  plaintiff's  growing  trees,  the 
defendant  pleads  as  to  all  the  trees,  except  one,  a  release 
of  all  trespasses — or  if  in  the  case  mentioned  above, 
of  a  bailment  of  goods  to  be  kept  and  carried,  the  de- 
fendant pleads,  as  to  his  undertaking  to  keep,  a  release 
o£  all  demands;  the  plaintiff  must  sign  judgment,  as 
by  nil  dicit.  Such  appear  to  be  the  established  dis- 
tinctions, under  this  head. 

Sec.  108.  Yet  where  a  plea,  beginning  as  an  an- 
swer to  only  a  part  of  the  plaintiff's  demand,  not 
only  alleged  matter  which  in  law  would  have  been  a 
bar  to  the  whole,  but,  in  the  body  of  it,  actually  an- 
swered the  whole — (as  where  in  assumpsit  on  a  note, 
payable  by  sixteen  half-yearly  instalments,  the  defen- 
dant pleaded  as  to  all  of  them  except  the  last,  that  none 
of  them  had  accrued  within  six  years) — it  was  resolved 
that  the  plea  was  ill,  on  special  demurrer,  by  reason  of 
its  inconsistency,  in  beginning  as  an  answer  to  part  of 
the  demand,  and  actually  answering  the  whole,  {e)  For 
the  court  appear  to  have  considered  the  inconsistency 
of  the  plea  with  itself,  as  rendering  it  anomalous,  and 
as  thus  taking  it  out  of  the  rule  stated  in  the  last  sec- 
tion, (xix) 

Sec.  109.  But  no  plea  is  ever  required  to  answer, 
expressly,  any  part  of  the  declaration  which  is  not 
of  the  gist  of  the  action.  Hence,  matter  of  aggrava- 
tion— as  the  alia  enormia,  in  a  declaration  in  trespass — 

(e)  2  Bos.  &  P.  427. 


(xix)  Such  an  answer  would  be  good,  in  N.  Y.  under  the  Code, 
§  176.  Nothing,  now,  is  anomalous ;  the  exceptions  have  swallowed 
the  rule. 
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requires  no  express  answer.  (/)  Thus,  where  in  tres- 
pass for  assault  and  battery,  the  declaration,  after 
alleging  the  assault  and  beating,  adds,  'and  other 
wrongs  to  the  plaintiff  then  and  there  did,'  a  plea, 
justifying  the  assault  and  battery  only,  is  a  sufficient 
answer  to  the  whole  complaint. 

Sec.  110.  Thus  also,  in  trespass  for  breaking  and 
entering  the  plaintiff's  house,  and  ea;;3eZZmg' him  there- 
from, or  destroying  his  goods,  a  plea  to  the  whole, 
and  which  in  law  justifies  the  breaking  and  entering 
the  house,  though  silent  as  to  the  other  alleged  wrongs, 
is  a  good  answer  to  the  whole  declaration :  The  break- 
ing, &c.  being  the  gist  of  the  action;  and  the  expul- 
sion, &c.  only  matter  of  aggravation,  (g)  For  as  the 
action  is,  in  its  title,  and  consequently  in  its  character, 
trespass  quare  domumf regit ;  the  breaking,  &c.  of  the 
house  constitutes  the  whole  gist  of  the  complaint. 
Yet  if  the  plaintiff,  in  the  case  now  supposed,  relies 
upon  the  expulsion,  or  the  injury  to  his  goods  as  a 
distinct  ground  of  damages ;  he  may,  by  a  new  assign- 
ment of  it  in  his  replication,  convert  it  into  a  substan- 
tive cause  of  action,  and  thus  entitle  himself  to  a 
recovery,  notwithstanding  the  justification  of  the 
breaking  of  the  house,  {h)  (14) 

(/)  1  Saund.  28  (n.  3.)    3  "Wils.  20.     2  lb.  313.    2  Campb.  175. 

3  T.  R.  297. 

[g)  1  T.  R.  479,  636.  3  lb.  292.  3  Wils.  20.  1  H.  Black,  555. 
3  N.  Hamp.  R.  511. 

{h)  lid. 

(14)  A  novel  or  new  assignment  consists  in  alleging,  with  all 
necessary  particularity,  in  the  replication,  facts  which  the  declara- 
tion has  alleged  in  general  terms ;  and  in  this  way,  the  plaintiff 
may  convert  into  a  substantive  cause  of  action,  what  appears,  in  the 
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Sec.  111.  Every  justification  pleaded  must,  ex- 
pressly or  tacitly,  confess  the  act  which  it  is  intended 
to  justify.  (?)  For  it  is  absurd  to  plead  in  avoidance 
of  a  fact,  which  the  plea  does  not  admit.  If  there- 
fore, to  a  declaration  charging  assault,  battery  and 
wounding,  the  defendant,  as  to  the  assault  and  battery, 
confesses,  and  justifies  an  act  not  amounting  to  a  battery, 
with  a  qu(Z  est  eadem  transgressio ;  the  plea  is  ill,  for 
the  above  reason ;  but  ill  only  on  special  demurrer — as 
the  fault  is  only  formal,  (k)  The  plea,  in  such  a  case, 
should  be  the  general  issue,  (xx) 

Sec.  112.  Anciently,  if  the  defence  to  an  action 
consisted  of  matter  of  -avoidance  ;  it  was  necessary  for 
the  defendant  to  state  specially,  in  his  plea,  all  the 
particular  facts,  which  constituted  the  defence,  how- 
ever multifarious  they  might  be.  (l)    And  this  rule  is, 

(i)  1  Saund.  13,  14.  (n.  3.)  28.  (n.  1.)  1  Salk.  394.  3  T.  R.  298. 
Garth.  380.     Esp.  Dig.  318. 

(k)  1  Saund.  14.  (n.  3.)  28.  (n.  1.) 

{I)  Co  Litt.  303.     8  Co.  133.     Bac  Abr.  Pleas,  &c.  I.  3. 

declaration,  as  matter  of  mere  aggravation — as  in  the  example 
given  in  the  text,  (2  Chitt.  PI.  653-7.  Lawes'  Pi.  165.  1  Saund. 
299.  a.  b.  (n.  6.)  A  new  assignment  being  in  the  nature  of  a  decla- 
ration ;  the  defendant  may  plead  to  it,  de  novo,  as  to  a  common 
declaration.  (3  East,  294.  Lawes'  PI.  165.  1  Saund.  299.  a.  b. 
{n.  6.)  A  new  assignment  must,  in  general,  conclude  with  an  aver- 
ment, that  the  wrongs,  or  causes  of  complaint,  alleged  in  it,  are 
different  from  those  mentioned  in  the  plea,  (1  Saund.  299.  (n.  6.) 
Lawes'  PI.  164-5.  240,  241) :  For  otherwise  a  new  assignment  is 
unnecessary.  And  if  the  averment  is  untrue,  the  defendant  may,  for 
that  cause,  plead  the  general  issue  to  the  new  assignment — as  that 
issue  involves  a  denial  of  the  averment.  (1  Saund.  299.  c.  (n.  6.) 
Lawes'  PI.  241.  —Post,  ch.  8,  ^  75-77.) 

(xx)  Otherwise,  as  to  slander,  &c.  under  the  N.  Y.  Code,  (§  165.) 
9  How.  Pr.  Kep.  82.  17  Barb.  649.  As  to  assault  &  battery,  4 
Sandf.  664.  680. 
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undoubtedly,  conformable  to  the  strict  principles  of 
pleading.  For  each  fact,  essential  to  the  defence, 
being  matter  of  law,  ought,  in  strictness,  to  be  shown 
to  the  court  by  the  plea.  But  from  necessity,  or  at 
least  for  the  avoiding  of  great  inconvenience,  this  rule 
has  been  somewhat  relaxed. 

Sec.  113.  And  now,  as  in  declarations  {ante,  ch. 
4),  so  also  in  special  pleas  in  bar,  general  pleading  is 
sometimes  allowed,  for  the  purpose  of  avoiding  great 
prolixity:  It  being  now  an  established  rule,  that  no 
greater  particularity  can  be  required  in  pleading,  than 
the  nature  of  the  subject  will  conveniently  admit  of. 
When  therefore,  one  is  sued  on  an  obligation,  binding 
him  affirmatively  to  the  performance  of  an  indefinite 
number  of  acts,  the  particular  recital  of  which  would 
render  the  pleadings  inconveniently  prolix,  he  may 
plead  performance,  in  general  terms ;  and  thus  leave 
it  to  the  plaintiff  to  assign  any  particular  breach  or 
breaches,  in  the  replication.  And  as  the  breach  or 
breaches,  thus  assigned,  must  be  specific ;  the  matter 
in  controversy  will  of  course  be  presented  with  suffi- 
cient certainty,  {m) 

Sec.  114.  Thus,  if  a  sheriff  executes  a  bond,  with 
condition  that  he  shall  return  all  writs  delivered  to 
him,  &c. ;  he  may  in  an  action  on  this  obligation, 
plead  performance  in  general  terms,  by  averring  that 
he  has  returned  '  all  writs  delivered  to  him,'  &c.  (pur- 
suing the  words  of  the  condition) — without  specifying 
any  particular  writ,  (ra)     So  also,  where  the  defendant 

{m)  Cro.  Bliz.  749.  916.  Co.  Litt.  303.  b.  Bac  Abr.  Fleas,  &c. 
1.3.  1  Saund.  117.  (n.  1)  2  lb.  410.  (n.  3,  4.)  1  T.  E.  753.  1 
Sid.  215,  334.    Sayer,  217. 

(n)  1  T.  E.  753. 
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was  bound  in  an  obligation  to  deliver  to  the  plaintiff, 
upon  request,  all  the  fat  and  tallow  of  all  beasts,  which 
he,  his  servants,  &c.  should  kill  before  such  a  day — a 
plea,  that  upon  every  request  made  to  him,  he  deliv- 
ered to  the  plaintiff  all  the  fat  and  tallow  of  all  beasts, 
which  were  killed  by  him,  his  servants,  &c.  before  the 
said  day,  without  specifying  any  particular  act  of 
delivery,  was  adjudged  sufficient,  (o)  So  also,  if  the 
defendant  is  bound  in  an  obligation,  with  condition 
that  he  should  pay  over  to  the  plaintiff  '  all  the  monies 
which  he  should  receive  for  the  plaintiff,'  within  a 
certain  time ;  it  is  a  sufficient  plea  of  performance, 
that  he  has  paid  over  to  the  plaintiff  '  all  the  monies ' 
so  received,  within  that  time,  {p)  Again :  When  the 
obligation  is  still  more  general — as  that  the  obligor 
shall  perform  all  the  duties  of  a  certain  office,  during  a 
certain  time,  it  is  sufficient  on  his  part,  to  plead  that 
he  has  performed  '  all  the  duties '  of  the  office,  during 
that  time,  {q)  And  in  all  such  cases,  it  becomes  in- 
cumbent on  the  plaintiff  to  assign  specially,  in  his 
replication,  the  breach  or  breaches  on  which  he  founds 
his  right  of  recovery. 

Sec.  115.  But  this  relaxation  of  the  original  rule 
before  mentioned,  {ante,  §  113),  extends  only  to  cases, 
in  which  the  acts  required  to  be  done,  on  the  part  of 
the  defendant,  are  in  some  degree  indefinite,  or  at  least 
not  precisely  ascertained,  either  in  the  obligation  sued 
upon,  or  in  any  other  instrument  referred  to  in  it — as 
in  the  examples  just  stated,  of  an  obligation  to  return 
all  writs,  &c. 

(o)  Cro.  Eliz.  749. 

(p)  2  Burr.  772.    1  Bos.  &  P.  640.    8  T.  K.  459.     8  East,  85. 

(g)  2  Saund.  403.  410,  (n.  3.) 
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Sec.  116.  If  therefore,  the  condition  of  the  obliga- 
tion, on  which  the  action  is  founded,  requires  the  per- 
formance of  acts,  which,  however  numerous,  are  spe- 
cifically^ ascertained  in  the  instrument  itself,  or  in  any 
other  instrument  referred  to  in  it ;  the  defendant  must 
plead  specially  the  performance  of  each  of  the  partic- 
ular acts  so  ascertained,  (r)  For  in  no  such  case,  can 
it  be  objected,  that  the  defendant  is  unable  to  specify 
each  particular  act  of  performance ;  and  generally 
such  a  specification  will  not  make  the  plea  more  mul- 
tifarious than  the  condition  itself,  which  enumerates 
the  acts  to  be  done.  And  therefore,  if  the  defendant 
is  bound,  by  the  condition  of  a  bond,  to  pay  all  the 
legacies  contained  in  a  certain  will ;  he  must  enume- 
rate them  all,  and  specially  allege  payment  of  each  of 
them ;  concluding  with  an  averment,  that  those  thus 
mentioned  in  the  plea  are  all,  that  are  contained  in 
the  will.  Or  if  the  condition  be,  that  he  shall  enfeoff 
the  plaintiff  of  all  the  lands  described  in  a  certain 
deed ;  he  must  plead  in  a  similar  manner,  concluding 
with  a  simlar  averment.  (5) 

Sec.  117.  In  cases  of  this  last  kind,  however,  if  this 
defendant  pleads  performance,  in  general  terms,  (as  by 
averring  that  he  did  well  and  truly  perform  and  fulfill 
all  and  singular  the  conditions,  &c.);  the  plea  is  ill, 
only  on  special  demurrer,  (t)  For  performance,  in  what- 
ever manner  alleged,  being  in  substance  a  sufiicient 
defence ;  the  fault  in  the  plea  is  only  formal. 

(r)  1  T.  R.  753.  Cro.  Eliz.  749.  916.  1  Saund.  116.  117.  (n.L) 
4  Bast,  344. 

(s)  1  Bulstr.  43.  1  Saund.  117.  (n.  1.)  1  T.  R.  753.  Palm.  70. 
Keilw.  95.  b.  pi.  3. 

{t)  1  Saund.  117.  (n.  1.)    Bae.  Abr.  Pleas,  &c.  I.  8. 
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Sec.  118.  But  to  negative  conditions  or  stipulations 
— as  to  a  bond,  conditioned  for  the  keeping  of  negative 
covenants,  a  general  or  other  plea  of  'performance '  is 
never  proper,  (u)  For  '  performance,'  being .  a  term 
implying  some  positive  act,  does  not  properly  express 
the  keeping  of  a  mere  negative  condition  or  covenant. 
If,  then,  any  of  the  covenants  or  stipulations,  men- 
tioned in  the  condition  of  an  obligation,  or  in  a  deed 
of  covenant,  are  in  the  negative  ;  the  defendant  should 
plead,  as  to  these,  (and  usually  in  the  words  of  the 
condition  or  covenant),  that  he  has  not  done  any  of 
the  acts  covenanted  against. 

Sec.  119.  Thus  if  a  lessee,  having  covenanted, 
among  other  things,  that  he  will  not  cut  down  any  of 
the  timber-trees  on  the  demised  premises,  nor  suffer 
any  of  the  buildings  thereon  to  be  injured  for  want  of 
repairs,  gives  a  bond  for  the  performance  of  the  cove- 
nants in  the  lease ;  in  debt  on  the  bond,  his  proper 
mode  of  pleading,  as  to  these  negative  covenants,  is, 
that  he  did  not  cut  down  any  of  the  timber-trees,  &c. 
nor  suffer  any  of  the  buildings  to  be  injured  for  want 
of  repairs,  (v)  And  if  the  covenant  were  more  gen- 
eral, viz.  that  he  would  not  commit  any  waste  ;  he  should 
still  not  plead  that  he  had  performed  the  covenant ;  but 
that  he  had  not,  in  any  manner  j  committed  any  waste. 
Yet  if  the  defendant,  in  either  of  these  last  cases, 
Tplesids performance  affirmatively,  and  in  general  terms; 
the  fault  in  the  plea  is  but  formal,  (w) 

Sec.  120.    A  special  plea  in  bar,  (after  the  formal 

(w)  Co.  Litt.  303.  b.  Esp.  Dig.  305.  Bac.  Abr.  Pleas,  &o.  1. 3. 
Cro.  Eliz.  691. 

(t!)  2  Saund.  409.  410. 

(w)  Bac.  Abr.  Pleas,  &c.  I.  3.  &  see  1  Saund.  117.  (n.  1.) 
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Actionem  non. 

i.jtroduction,  technically  called  the  '  defence,')  begins 
regularly  with  actionem  non — an  averment  that  the 
plaintiff  ought  not  to  have,  or  maintain,  his  action — 
concluding  with  a  verification,  and  praying  judgment 
oi  the  action,  {x)  The  rejoinder,  and  subsequent  special 
pleading  on  the  part  of  the  defendant,  begin  and  con- 
clude in  a  similar  manner. 

Sec.  121.  A  special  replication  begins  with  pre- 
cludi  non,  i.  e.  that  the  plaintiff  ought  not  to  be  barred, 
&c. ;  and  concludes  with  a  verification,  and  a  prayer 
of  judgment,  and  his  debt,  damages,  &c.  to  be  adjudged 
to  him.  {y)  The  surrejoinder,  and  the  special  plead- 
ing which  follows  it,  on  the  part  of  the  plaintiff,  begin 
and  conclude  in  a  similar'  manner. 

Of  Pleas  Puis  Darrein  Continuance.- 
Seg.  122.  As  the  defendant  is  allowed,  by  the 
common  law,  to  plead  only  one  plea,  of  any  one  kind 
or  class;  so  also,  after  having  pleaded,  within  the 
time  allowed  for  that  purpose,  any  one  matter  of  de- 
fence, he  cannot,  in  general,  and  as  a  matter  of  right, 
retract  and  substitute  another,  {z)  If  it  were  other- 
wise, the  defendant  might  protract  the  proceedings 
interminably,  by  repeatedly  shifting  his  ground  of 
defence. 

Sec.  123.  But  to  this  general  rule  there  is  an 
exception,  when  new  matter  of  defence  arises,  after  he 
has  once  pleaded,  and  after  the  last  continuance  (or 
adjournment)  of  the  cause,  (a)  For  it  would  be  unrea- 
sonable to  preclude  him  from  pleading  matter  thus 

(z)  2  Ohitt.  PL  421-2.        {y)  2  Chitt.  PI.  593-4.  615.  616. 
(z)  Lawes'  PI.  173.    Bac.  Abr.  Pleas,  &c.  Q.     1  Chitt.  PI.  635. 
Doot.  PI.  297. 

(a)  lid.    3  Black.  Com.  316.  317;    Gilb.  H.  C.  P.  105. 
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arising,  and  which  it  was  not  in  his  power  to  plead 
in  the  first  instance.  The  new  plea,  which  this  ex- 
ception to  the  general  rule  allows,  is  called  a  plea  puis 
darrein  continuance — since  {or  after)  the  last  continuance.- — 
It  is  here  to  be  observed,  that  during  the  whole  pro- 
ceedings in  a  suit,  from  the  time  of  the  defendant's 
appearance,  until  its  final  determination,  the  cause  is  to 
be  continued,  (or  as  it  is  sometimes  expressed,  the  par- 
ties must  be  '  continued '  in  court),  from  day  to  day, 
or  from  time  to  time,  by  regular  entries,  to  be  made 
for  that  purpose.  And  when  any  new  matter  of 
defence  arises,  between  two  of  these  continuances  or 
adjournments,  it  may  be  pleaded  puis  darrein  continu- 
ance, before  the  next  continuance,  notwithstanding  the 
pendency  of  a  prior  plea,  (b) 

Sec.  124.  Pleas  of  this  kind  may  be  either  in 
abatement  or  in  bar ;  and  may  be  pleaded,  even  after 
an  issue  joined,  either  in  fact  or  in  law,  if  the  new 
matter  has  arisen  after  the  issue  was  joined,  and  is 
pleaded  before  the  next  adjournment,  (c)  Thus,  if  the 
plaintiff,  being  a  feme  sole,  has  married  since  the  last 
continuance;  her  marriage  may  be  pleaded,  before 
the  next  continuance,  to  her  disability,  although  the 
regular  time  for  pleading  such  a  plea  has  elapsed.  So 
also,  if  the  plaintiff  has,  since  the  last  continuance, 
released  the  right  of  action ;  the  defendant  may,  in 
the  same  manner,  plead  the  release  in  bar,  although 
he  has  previously  pleaded,  and  issue  has  been  joined 
upon  a  .different  matter  of  defence.  But  if  he  suffers 
another  continuance  to  intervene,  before  he  pleads 

(J)  lid. 

(c)  Com.  Dig.  Abatement ,  I.  24.    1  Chitt.  PI,  637.  3  Black.  Com. 
316.    5  Peters,  232. 
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such  new  matter ;  lie  waives  it,  and  cannot  after- 
wards plead  it.  (d)  Nor  can  he  plead  any  such  plea, 
after  a  demurrer  determined,  or  verdict  found — all 
pleading  in  the  cause  being  then  at  an  end.  {dd) 

Sec.  125.  It  is  said  that  there  can  be  but  one  plea 
puis  darrein  continuance,  in  one  and  the  same  cause, 
lest  the  proceedings  should  be  protracted  in  infinitum, 
or  beyond  any  assignable  limit,  (e)  But  matter  of 
abatement  may  be  pleaded,  puis  darrein  continuance, 
though  the  defendant  has  previously  pleaded  in  bar.  (/) 
For  a  plea  in  bar  waives  only  such  matters  of  abate- 
ment, as  existed  at  the  time  of  pleading  in  bar.  (xxi) 

Sec.  126.  A  plea  of  this  kind,  in  abatement,  begins 
and  concludes  like  a  plea  of  the  same  kind,  when 
pleaded  in  the  first  instance ;  but  when  pleaded  in  bar, 
it  begins  with  saying  that  the  plaintiff  ought  not  fur- 
ther to  maintain  his  action ;  and  concludes  by  pray- 
ing judgment,  if  the  plaintiff  ou^i  further  to  maintain 

(d)  lid.     Bac.  Abr.  Pleas,  &c.,  Q.     Lawes'  PI.  174. 
(dd)  3  Black.  Com.  317. 

(e)  Lawes'  PI.  174,    Gilb.  H.  C.  P.  105.    1  Chitt.  PI.  638. 
(/)  Gilb.  H.  C.  P.  105.   Andr.  328.    2  Stra.  1106.    1  Chitt.  PI. 

636.    14  Mass.  K.  295. 


(xxi)  In  many  of  these  states, — (TJ.  S.) — the  actual  continuance 
of  a  cause,  from  one  term  to  another ;  or  from  one  particular  day  in 
term  to  another;  is  practically  done  away  with.  And  the  times  for 
pleading  are  fixed  without  any  reference  to  terms  of  court ;  and 
depend  upon  statutes,  or  rules  of  court.  Still,  the  right  of  a  party 
to  change  his  plea,  so  as  to  avail  himself  of  facts  occurring  during 
the  course  of  the  litigation,  remains  unimpaired.  The  words,  puis  dar- 
rein continuance,  in  effect  mean  a  pleading  of  facts  occurring  since 
the  last  stage  of  the  suit ; — whatever  that  stage  may  he,  provided 
it  precede  the  trial. 


348  CHAPTER  VI.— PART  II. 

Puis  darrein,  &c. 

his  action,  (g)  In  other  respects,  pleas  of  this  kind 
are  governed  by  the  same  rules,  which  regulate  other 
pleas  in  general. 

(g)  Lawes'  PI.  174-5.  Bull.  N.  P.  310.  Cro.  Eliz.  49.  5  Pe- 
ters, 231-2.    1  Chitt.  PI.  637.     Vid.  3  N.  Hamp.  K.  102. 

The  rights  of  parties,  as  to  new,  or  newly  discovered,  matters ; — 
i.  e.  matters  arising  during  the  pendency  of  the  suit, — or  then  dis- 
covered to  have  before  arisen ;  are  considerably  extended  by  the 
N.  Y.  Code.  (§  177.) — A  motion  to  the  court  is,  however,  always 
required,  to  authorize  a  party  to  plead  in  this  way.  By  such  a  mo- 
tion, a  plaintiff  may  procure  leave  to  make  a  supplemental  com- 
plaint, or  reply ;  and  a  defendant  may  have  the  like  leave  to  make  a 
supplemental  answer :  And  each  may,  in  such  supplemental  plead- 
ing, allege  any  facts  material  to  the  case,  which  have  occurred  since 
his  last  previous  pleading,  or  of  which,  at  the  time  of  making  such 
last  previous  pleading,  he  was  ignorant.  The  Code  thus  treats 
facts,  newly  coming  to  a  party's  knowledge,  as  if  occurring  at  the 
time  he  first  learned  their  existence. — ^The  motion,  for  leave  so  to 
plead,  need  not  be  made  at  the  earliest  possible  day ;  but  should  be, 
without  improper  delay.  4  How.  Pr.  Eep.  251.  8  lb.  56.  9  lb. 
568.    15  lb.  345.  399.    See  1  Wend.  Kep.  89. 


CHAPTER  VII. 

OF  TRAVEESE. 

Section  1.  A  traverse,  in  pleading,  is  a  denial,  on 
one  side,  of  some  matter  of  fact  before  alleged,  on  the 
other ;  and  (regularly)  tenders  an  issue  in  fact.  (A) 

Sec.  2.  A  traverse  may  be  taken  to  any  part  of 
the  pleadings — as  to  the  declaration,  the  plea,  the 
replication,  &c.  (^) :  Though  when  the  whole  sub- 
stance of  the  declaration  is  to  be  denied,  the  proper 
form  of  denial  is  the  general  issue ;  which  is  a  com- 
pendious traverse  of  the  whole  complaint. 

Sec.  3.  A  traverse,  concluding  to  the  country,  forms 
an  issue  in  fact ;  so  that  nothing  more  is  necessary, 
to  prepare  the  matter  in  controversy  for  trial,  than 
the  addition  of  the  similiter — by  the  addition  of  which 
the  issue  is  joined.  But  a  traverse,  concluding  with 
a  verification,  only  tenders  an  issue,  which  remains  to 
be  formed  by  the  adverse  party's  reaffirming  the  alle- 
gation traversed,  and  concluding  to  the  country,  (k) 

Sec.  4.  A  technical  traverse,  is  one  which  is  pre- 
ceded by  introductory  affirmative  matter,  called  the 
inducement  to  the  traverse  (/) ;  and  may  be  general  or 
special. 

Sec.  6.  A  general  traverse,  of  the  technical  kind, 
is  one  preceded  by  a  general  inducement,  and  deny- 

(k)  Bac.  Abr.  Pleas,  &c.  H.  1.  Co.  Litt.  282. 
(i)  Doct.  PI.  344.  Bac.  Abr.  Pleas,  &c.  H.  1. 
(A)  Bac.  Abr.  Pleas,  &c.  H.  1. 

{D  lb. 
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ing,  in  general  terms,  all  that  is  last  before  alleged  on 
the  opposite  side — instead  of  pursuing  the  words  of  the 
allegations,  which  it  denies.  Of  this  sort  of  traverse, 
the  replication  de  injuria  sua  propria,  absque  tali  causa, 
in  answer  to  a  justification,  is  a  familiar  example,  (m) 

Sec.  6.  A  technical  traverse,  when  special,  begins 
in  most  cases,  with  the  words  'absque  hoc,'  (without 
this) ;  which  words,  in  pleading,  constitute  a  techni- 
cal form  of  negation,  (n)  A  traverse,  commencing 
with  these  words,  is  called  special ;  because,  when  it 
thus  commences,  the  inducement  and  the  negation 
are,  regularly,  both  special — the  former  consisting  of 
new  special  matter,  and  the  latter  pursuing,  in  gen- 
eral, the  words  of  the  allegation  traversed,  or  at  least, 
those  of  them  which  are  material. 

Sec.  7.  Thus,  if  to  debt  on  bond  the  defendant 
pleads,  that  he  executed  the  bond  by  duress ;  and  the 
plaintiff  replies,  that  the  defendant  executed  it  of  his 
own  free  will,  and  for  valuable  consideration,  without 
this,  that  he  executed  it  by  duress  ;  the  traverse  is  spe- 
cial. So  also,  if  the  defendant  pleads  title  to  land,  in 
himself,  by  alleging  that  J.  S.  died  seised  in  fee,  and 
devised  the  land  to  him ;  and  the  plaintifi"  replies, 
that  J.  S.  died  seised  in  fee,  intestate,  and  alleges  title 
in  himself,  as  heir  to  J.  S.  'without  this,'  that  J.  S. 
devised  the  land  to  the  defendant ;  the  traverse  is 
special,  (o)  Here  the  allegation  of  J.  S.'s  intestacy, 
&c.  forms  a  special  inducement ;  and  the  absque  hoc, 
with  what  follows  it,  is  a  special  denial  of  the  alleged 


(m)  lb. 

(m)  lb.  Lawes'  PI.  116  to  120. 

(o)  Lawes'  PI.  119. 120. 
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devise,  i.  e.  a  denial  of  it,  in  the  words  of  the  allega- 
tion. 

Sec.  8.  In  some  cases,  however,  other  words  of 
equivalent  import — as  the  words  et  non — are  used, 
instead  of  the  words  absque  hoc.  Thus,  if  the  defen- 
dant pleads  that  J.  S.  was  arrested,  by  virtue  of  a 
warrant  returnable"  on  the  first  day  of  such  a  certain 
month ;  the  plaintiff  may  reply,  that  J.  S.  was  arrested 
upon  a  warrant  returnable  on  the  second  day  of  the 
same  month,  '  and  not '  by  virtue  of  the  warrant 
returnable  on  the  first  day  of  the  month  specified  in 
the  plea,  (p) 

Sec.  9.  The  traverse  de  injuria,  &c.  absque  tali 
causa,  (that  the  defendant,  '  of  his  own  wrong,  and 
without  the  cause  in  his  plea  alleged,  did  commit  the 
said  trespasses,'  &c.),  though  of  frequent  occurrence, 
is  confined  to  actions  ex  delicto,  and  used  only  in 
replications.  This  does,  not  like  a  special  traverse,  fol- 
low the  words  of  the  allegations  traversed ;  but  denies 
the  whole  matter  o5  the  plea,  by  a  general  and  com- 
prehensive formula,  devised  for  the  purpose  of  abridg- 
ing the  replication. 

Thus,  if  to  an  action  of  assault  and  battery,  the 
defendant  pleads  son  assault  demesne,  (that  the  plaintiff 
made  the  first  assault,  &c.);  the  plaintiff,  instead  of 
traversing  specially  all  the  material  allegations  in  the 
plea,  may  deny  the  whole,  by  replying  that  the  defen- 
dant '  of  his  own  wrong,  and  without  the  cause  in  his  said 
plea  alleged,'  committed  the  several  trespasses,  &c. 
and  conclude  to  the  country,  {q)     In  this  traverse,  not 

{^p)  1  Saund.  20.  21.     Lawes'  PI.  119.  120. 
{q)  2  Chitt.  PI.  523,  641-2.     Cro.  Car.  164.     Bac.  Abr.  Pleas, 
&c.  H.  1. 
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only  the  form  of  denial,  but  the  inducement  also, 
varies  essentially  from  that  of  a  special  traverse :  Since 
the  inducement  de  injuria,  &c.  alleges  no  new  matter ; 
but  simply  re-affirms,  in  general  terms,  the  wrongs 
complained  of  in  the  declaration,  and  the  traverse 
absque  tali  causa,  is  an  abridged  denial  of  the  special 
justification. 

Sec.  10.  The  late  precedents  have  introduced,  in 
certain  cases,  (as  in  replications  to  pleas  of  usury,  or 
other  illegality),  a  new  species  of  general  or  abridged 
traverse,  preceded  by  a  general  inducement,  which 
denies  the  plea,  in  genera/ terms,  according  to  an  estab- 
lished form,  instead  of  traversing  it  specially,  by  fol- 
lowing the  precise  terms  of  it,  as  was  formerly  done. 
This  traverse  concludes  to  the  country,  (r)  (1) 

Sec.  11.  There  is  also  a  species  of  traverse,  differ- 
ing from  all  those  called  technical,  not  only  in  form 
and  phraseology,  but  also  in  this — ^that  it  is  preceded 
by  no  inducement,  special  or  general.  This  traverse 
is  taken  without  an  absque  hoc,  or  any  similar  words, 
and  is  simply  a  direct  denial  of  the  adverse  allega- 
tion, in  common  negative  language,  (for  which  reason, 
perhaps,  it  is  usually  called  a  common  traverse),  and 
always  concludes  to  the  country.  And  because  it  has 
no  inducement,  it  is  also  sometimes  called  '  an  issue,' 

(r)  2  T.  R.  439.     3  lb.  426.     1  Saund.  103.  h.  (n.  3.) 


(1)  The  usual  form  of  this  traverse  is  as  follows,  viz.  that  '  the 
said  bond,  promise,  &o.  was  made,  for  a  good  and  lawful  consider- 
ation and  not  in  pursuance  of,  or  upon,  the  said  corrupt  and  unlaw- 
ful agreement,  or  for  the  purpose,  in  the  said  plea  of  the  said  C.  D. 
mentioned,  in  manner  and  form,  &c.  and  this  the  said  A,  B.  prays 
may  be  inquired  of  by  the  country.'  Vid.  2  T.  R.  489.  3  lb.  426. 
2  Chit.  PI.  616. 
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as  distinguished  from  a  'traverse,'  technically  so 
called,  (s)  Thus  if  one  party  pleads  title  to  land  in 
himself,  under  a  devise  from  J.  S.,  alleging  that  J.  S* 
died  seised  in  fee,  and  devised  the  land  to  him ;  the 
other  party  may  traverse  the  seisin  in  fee  of  J.  S. 
either  by  averring  that  J,  S.  'died  seised  in  tail  (or 
for  life)  absque  hoc,  that  he  died  seised  in  fee ; '  and 
concluding  with  an  averment — or,  by  a  direct  nega- 
tive, alleging,  (without  an  inducement),  that  J.  S. 
'  did  not  die  seised  in  fee,'  &c.  and  concluding  to  the 
country. 

Sec.  12.  But  a  common  traverse  is  not  adapted  to 
all  cases,  in  which  the  allegations  of  a  party  are  to  be 
denied.  For  it  is,  many  times,  necessary,  as  will 
hereafter  appear,  that  the  denial  of  an  adverse  allega- 
tion be  preceded  by  affirmative  matter,  by  way  of 
inducement ;  and  when  this  is  necessary,  a  common  tra- 
verse, (which  has  no  inducement),  can  never  be  pro- 
per. It  can  properly  be  used,  only  where  no  inducement 
is  necessary  (t) ;  that  is,  where  the  party  traversing 
has  no  occasion  to  allege  any  new  matter. 

Sec.  13.  But  whenever  a  common  traverse  is  pro- 
per, it  is  generally  the  more  eligible  mode  of  travers- 
ing— not  only  because  it  is  a  more  simple  and  direct 
form  of  negation ;  but  also  because  it  produces  an  issue 
sooner,  by  one  stage  in  the  pleadings,  than  a  traverse 
with  an  absque  hoc  usually  does.  For  a  common  tra- 
verse always  concludes  to  the  country:  Whereas,  a 
traverse  with  an  absque  hoc  concludes,  in  most  cases, 
with  an  averment ;  and  the  issue  is  then  formed  by 
the  opposite  party's  re-affirming,  in  the  next  succeeding 

{s)  Lawes'  PL  117.     1  Saund.  103. 1,  (n.  1.)    2  Stra.  871. 
(0  1  Saund,  103.  b.  (n.  1.) 
23 
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stage  of  the  pleadings,  what  the  traverse  has  de- 
nied, (u) 

*  Thus,  if  to  a  plea  of  title,  stating  that  J.  S.  died 
seised  in  fee,  and  devised  the  land  to  the  defendant, 
the  plaintiff  denies  the  seisin  in  fee  of  J.  S.  by  a  com- 
mon traverse,  viz.  that  he  did  not  die  seised  in  fee,  &c. 
concluding  to  the  country ;  the  issue  is  formed  by  the 
replication.  But  if  the  plaintiff  traverses  specially,  by 
replying  that  J.  S.  died  seised  in  tail,  absque  hoc  that 
he  died  seised  in  fee,  concluding  with  an  averment ; 
the  issue  is  not  formed,  till  the  defendant  re-afi&rms, 
in  the  rejoinder,  that  J.  S.  died  seised  in  fee,  as  alleged 
in  the  plea,  and  concludes  to  the  country,  (i) 

Sec.  14.  Whenever  a  special  traverse,  and  its 
inducement,  are  properly  adapted  to  each  other,  and 
both  go  to  the  "same  point' — i.  e.  the  same  matter  of 
fact  (as  in  all  the  preceding  examples  they  do) — ^the 
traverse  is  only  an  inference  from,  or  a  consequence  of, 
the  inducement ;  so  that,  if  the  one  be  true,  the  other 
is  necessarily  so.  (2)  It  results,  therefore,  that  in  all 
such  cases  the  inducement  itself  necessarily  core^rat^z'rfs 
the  allegation  traversed.  But  though  the  inducement  is 
repugnant  to  the  allegation  to  be  denied ;  the  super- 
addition  of  a  formal  traverse  is  nevertheless  indispen- 

(m)  1  Saund.  103.  b.  (n.  1.)     Bac.  Abr.  Pleas,  &c.  H.  1. 

(i)  The  common  traverse  is,  substantially,  the  one  generally  in 
use,  under  the  N.  T.  Code ; — (i.  e.  where  the  defendant  does  not 
deny  the  complaint  generally,  or  set  up  new  matter ;) — and  that, 
without  any  re-affirmauce  or  any  technical  conclusion,  completes 
such  issue  as  we  now  have. 

(2)  Examples  of  an  inducement,  and  a  traverse,  going  to  different 
points,  will  be  given  hereafter.  (Vid.  'traverse  after  a  traverse; ' 
post,  M5.) 
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sable :  Because  the  adverse  allegation,  and  the  induce- 
ment to  the  traverse,  being  both  in  the  affirmative,  do 
not  constitute  an  issue.     (Vid.  ch.  26,  §§  1,  2,  3.) 

Sec.  15.  The  truth  of  these  remarks,  will  be  ap- 
parent, from  the  mere  recurrence  to  the  several  exam- 
ples, already  given,  of  special  traverses.  One  of  these 
examples,  however,  may  sufl&ce ;  as  the  explanation 
to  be  given  of  it  will  apply  equally  to  all  the  others : 
In  the  instance  before  mentioned,  (ante,  §  11),  of  q,n 
allegation  in  the  plea,  that  '  J.  S.  died  seised  in  fee,' 
and  a  replication,  that  he  '  died  seised  in  tail,  '  with- 
out this,  that  he  '  died  seised  in  fee,'  it  is  observable, 
in  the  first  place,  that  the  inducement  and  the  tra- 
verse both  go  to  the  same  point,  i.  e,  to  the  single 
question,  whether  he  died  seised  of  a  fee-simple,  or 
not.  It  is  very  obvious  also,  that  the  traverse  is  a 
mere  inference  from  the  inducement ;  and  that  if  the 
latter  be  true,  the  former  must  be  so :  And  finally, 
that  the  inducement  is  as  utterly  repugnant  to  the  alle- 
gation in  the  plea,  (though  not  so  in  direct  terms),  as 
is  the  traverse  itself.  In  brief,  the  replication  is 
merely  tantamount  to  saying  that  '  J.  S.  died  seised 
in  tail,  and  therefore  did  not  die  seised  in  fee.'  None 
of  these  observations,  however,  are  applicable  to  cases, 
in  which  the  inducement  and  the  traverse  go  to  dif- 
ferent points. 

Sec.  16.  As  to  the  manner  of  corac/wtZmg  traverses, 
there  is  some  discrepancy  in  the  precedents ;  but  the 
following  appear  to  be  the  true  distinctions : 

1.  A  common  traverse  always  concludes  to  the 
country.  (■»)    For  as  it  is  preceded  by  no  inducement, 

(v)  1  Saund.  103.  b.  (n.  1.)  Bac.  Abr.  Pleas,  &o.  H.  1.  2  Stra. 
871.    7  Johns.  R.  283. 
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there  can  be  no  possible  use  in  keeping  the  pleadings 
longer  open :  Since  the  traverse,  being  connected 
with  no  new  matter  of  any  kind,  leaves  nothing  to  be 
answered  by  the  adverse  party.  If,  however,  the  tra- 
verse be  immaterial,  or  otherwise  ill  taken ;  it  may, 
like  any  other  traverse  thus  faulty,  be  demurred  to. 

Sec.  17.  2.  A  general  technical  traverse,  having  a 
general  inducement,  (as  in  the  instance  of  the  replica- 
tion de  injurid  &c.  absque  tali  causd),  concludes  in  the 
same  manner,  {w)  For  in  this  case,  the  inducement, 
(which  is  but  a  re-affirmance,  in  general  terms,  of 
what  has  been  before  alleged  in  the  declaration),  con- 
tains, properly  speaking,  no  new  matter ;  and  conse- 
quently, neither  requires  nor  admits  of  any  kind  of 
answer.  And  it  may  be  added,  that  as  every  such 
traverse  denies  the  whole  of  what  is  last  alleged  in  the 
adverse  pleading;  it  Q&jmothe  immaterial,  and  conse- 
quently must  be  accepted  by  the  opposite  party,  unless 
it  be  faulty  in  form — and  if  so,  it  may  be  demurred 
to.  It  is  obvious,  therefore,  that  in  this  case,  as  in 
the  last,  there  can  be  no  possible  reason  for  keeping 
the  pleadings  any  longer  open  to  an  answer. 

Sec.  18.  3.  When  a  traverse  is  taken  with  an 
absque  hoc,  and  is  preceded  by  a  special  inducement, 
containing  new  matter,  it  was  formerly  held  by  some, 
that  the  conclusion  must,  in  all  cases,  be  with  an 
averment  {x) — in  order  to  afford  the  adverse  party  an 
opportunity,  to  answer,  (at  his  own  peril,  indeed),  the 
new  matter  contained  in  the  inducement. 

{w)  2  Ghitt.  PI.  523,  641,  642.     Bac.  Abr.  Pleas,  &c.  H.  1.     1 
Saund.  103.  b.  (n.  1.)    2  Black.  K.  1165.     1  Bos.  &  P.  76. 
(x)  Co  Litt.  126.  a.     1  Saund.  103.  a.  (n.  1.)     2  Stra.  871. 
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Sec.  19.  4.  But  tke  modern  authorities,  more  stu- 
dious of  brevity  in  pleading,  than  the  ancient,  have 
qualified  this  last  rule ;  and  it  appears  now  to  be 
established,  as  a  general  rule,  that  where  a  traverse, 
even  with  an  absque  hoc,  and  preceded  by  a  special 
inducement,  denies  the  whole  substance  of  what  is 
alleged  on  the  other  side,  it  must  conclude  to  the  coun- 
try (y) :  Though,  .where  it  denies  only  a  part  of  the 
matter,  alleged  by  the  adverse  party,  it  must  still, 
generally,  conclude  with  an  averment,  (yy) 

Sec.  20.  The  reason  of  this  distinction  appears  to 
be,  on  the  one  hand,  that  in  the  former  case,  the  party, 
whose  pleading  is  traversed,  cannot  object  to  the 
traverse  as  being  immaterial,  or  as  not  comprehending 
the  whole  matter  in  controversy ;  since,  by  the  sup- 
position, it  embraces  all  the  substantive  matter  alleged 
on  his  own  part.  No  reason  therefore  can  exist,  (so 
far  as  regards  the  substance  of  the  traverse),  why  he 
should  refuse  to  join  in  it,  and  be  permitted  to  answer 
over.  But  when,  on  the  other  hand,  a  special  tra- 
verse embraces  only  part  of  the  substance  of  the 
adverse  pleading,  the  reason  for  concluding  it  with 
an  averment  is,  that  such  a  traverse  maybe  immaterial ; 
and  that  if  it  be  so,  it  may  be  proper  for  him  to  whom 
it  is  tendered  to  answer  the  inducement.  For  which 
latter  reason,  a  traverse,  denying  only  a  part  of  what 
is  alleged  on  the  other  side,  mugt  (regularly)  leave  the 
pleadings  open — in  order  to  give  the  adverse  party  an 

(jr)  1  Salk.  4.  7  Mod.  105,  Doug.  94.  428.  2  T.  E.  441.  443. 
2  Stra.  871.  1  Saund.  103.  a.  b.  (n.  1.)  Sayer,  234,  2  Johns. 
B.  428, 

{yy)  lid. 
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opportunity  to  plead  to  the  inducement,  if  he  should 
Judge  it  safe  and  proper  so  to  plead. 

Sec.  21.  This  view  of  the  subject  may  be  illus- 
trated by  the  following  example:  In  an  action  of 
waste,  the  declaration  alleges  that  the  defendant,  (the 
lessee),  felled,  and  sold  the  plaintiff's  trees;  and  the 
defendant,  confessing  that  he  felled  them,  pleads  by 
way  of  justification,  that  he  bestowed  them  in  repairs, 
absque  hoc  that  he  sold  them — thus  traversing  only  a 
part,  and  an  immaterial  part,  of  the  declaration.  And 
as  this  traverse  is  clearly  immaterial ;  the  plaintiff  is 
not  bound  to  join  in  it,  but  has  a  right  to  reply  that 
the  defendant  left  the  trees  to  decay,  &c.  absque  hoc 
that  he  bestowed  them  in  repairs — thus  traversing 
the  inducement  to  the  defendant's  traverse,  (z)  But 
this  the  plaintiff  could  have  no  opportunity  to  do,  if 
the  defendant's  traverse  concluded  to  the  country :  And 
therefore,  according  to  the  general  distinction  above 
stated,  the  defendant's  traverse  ought  to  conclude 
with  an  averment.  Such  seems  to  be  the  principle  or 
reason  of  the  rule,  that  a  special  traverse  with  an 
absque  hoc,  embracing  only  part  of  what  is  alleged  on 
the  other  side,  must,  in  general,  conclude  with  an 
averment. 

Sec.  22.  But  the  rule,  that  a  special  traverse  of 
only  a  part  of  what  is  alleged  on  the  other  side,  must 
conclude  with  an  averment,  is  by  no  means  universal. 
For  it  seems  now  agreed,  that '  in  many  cases '  falling 
within  the  terms  of  the  rule,  the  conclusion  may  be 

(z)  Hob.  104 
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either  v}ay.  (a)  (3)  In  what  particular  cases,  however, 
such  a  traverse  may  conclude  in  '  either  way,^  the  books 
do  not  precisely  show,  (b)  In  the  case  of  Baynham 
V.  Mathews  (c),  which  was  an  action  on  a  promissory 
note,  the  defendant  pleaded  usury,  and  the  plaintiff 
replied  that  the  note  was  given  for  a  just  debt,  absque 
hoc,  that  it  was  corruptly  agreed,  &c.  concluding  to 
the  country.  And  there  being  two  material  facts  alleged 
in  the  plea,  (viz.  1st,  an  usurious  agreement;  and  2d, 
that  the  note  was  given  in  consideration  of  that  agree- 
ment), and  one  of  them  only  being  traversed ;  the 
court  held,  on  special  demurrer,  that  the  traverse 
should  have  concluded  with  an  averment.  But  in  the 
subsequent  case  of  Hedges  v.  Sandon  (d)  Buller  and 
Grose,  Js.,  in  commenting  on  the  case  of  Baynham  v. 
Mathews,  both  expressed  a  decided  opinion,  that  the 
traverse,  in  that  case,  might  properly  have  concluded 
either  way. 

Sec.  23.  It  seems  now,  therefore,  that  although  a 
plea  of  usury,  to  an  action  on  a  written  security ; 
regularly  alleges  two  material  facts,  as  above  stated ; 
yet  a  special  traverse,  denying  the  corrupt  agreement 

(ffl)  1  Satmd.  103.  a.  b.  2  T.  R.  439.  443.  2  Wils,  113.  Lawes' 
PI.  121.     1  CMtt.  PI.  615.  616. 

(b)  2  Stra.  871.     1  Burr.  317. 

(c)  2  Stra.  871. 

{d)  2  T.  R,  439.  443-4. 

(3)  It  can  be  only  by  the  sanction  of  •precedent,  (founded  origi- 
nally upon  some  mistake),  that  the  pleader  is  allowed,  in  any  in- 
stance whatever,  to  conclude  a  traverse  either  way,  at  his  own  elec- 
tion. On  principle,  the  admission  that  one  of  the  two  modes  of  con- 
cluding any  given  traverse  is  proper,  would  seem  to  imply  that  the 
other  is,  by  necessary  consequence,  improper. 
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only,  may  conclude  to  the  country :  Since  the  nega- 
tion of  that  faict  is  a  decisive  answer  in  law  to  the 
whole  defence.  Such  a  conclusion,  however,  in  such 
a  case,  is  confessedly  opposed  to  the  rule  which  origi- 
nally prevailed ;  and  there  is  no  doubt,  that  such  a 
traverse  may  still  conclude  with  an  averment.  And 
even  in  the  more  modern  precedents,  the  latter,  it 
seems,  is  the  more  usual  mode  of  concluding  such 
traverses,  (e)  It  may  be  added,  that  in  cases  where 
a  doubt  still  exists  as  to  the  proper  manner  of  con- 
cluding such  a  traverse,  this  latter  form  is  probably 
the  safer ;  since,  by  all  the  opinions,  it  is  a  proper 
form — though,  as  some  hold,  not  the  only  proper  one. 

Seo.  24.  But  where  one  of  several  facts,  alleged 
by  either  party,  constitutes  the  whole  substance  of  his 
pleading — all  the  others  being  immaterial — the  rule 
now  appears  to  be,  clearly,  that  a  special  traverse  of 
that  fact  alone  may  conclude  to  the  country ;  and  the 
Court  of  King's  Bench  (/)  have  held,  that  it  must  so 
conclude.  The  case,  here  referred  to,  was  debt  on 
bond :  Plea,  that  the  defendant  executed  the  bond 
through  force  and  restraint  of  imprisonment :  Repli- 
cation, that  the  defendant  executed  it  of  his  own  free 
will,  absque  hoc,  that  he  executed  it  through  force,  &c. 
without  answering  the  imprisonment,  and  concluding 
with  an  averment.  On  special  demurrer,  showing  for 
cause,  that  the  conclusion  was  ill,  the  court  held  that 
it  was  so ;  and  that  the  conclusion  should  have  been 
to  the  country ;  because  the  imprisonment  being  im- 

(e)  1  Saund.  103.  b.  (n.  1.)     1  Chitt.  PL  616. 
(/)  Sayer,  234 — and  (with  some  circumstantial  differences)  in 
William's  note,  1  Sannd.  103.  a. 
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material — tlje  duress  "was  tlie  whole  substance  of  tlie 
plea. 

Sec.  25.  Whether,  by  the  common  law,  the  wrong 
conclusion  of  a  traverse  is  a  fault  in  substance,  or  in 
form  only,  the  opinions  are  not  all  agreed.  Accord- 
ing to  most  of  the  authorities,  it  is  matter  of  substance, 
and  fatal  on  general  demurrer,  (g)  As,  however,  the 
conclusion  of  a  traverse  neither  affirms  nor  denies  any 
fact  in  controversy,  and  shows  nothing  material  to 
the  cause,  on  either  side — ^but  is  simply  a  technical 
form  of  closing  the  pleadings,  or  keeping  them  open ; 
this  rule  may,  perhaps,  on  original  principles,  be  ques- 
tionable, (ii) 

Sec.  26.  The  general  replication,  de  injurid,  &c. 
absque  tali  causd,  is  adapted  to  the  denial  of  matter  of 
excuse  or  justification  ;  and  where  the  excuse  or  justi- 
fication consists  exclusively,  of  mere  matter  of  fact, 
as  distinguished  from  matter  of  record,  title,  authority, 
&c.  this  replication  is  the  most  appropriate  mode  of 
traversing  it.  (h) 

Sec.  27.  But  as  this  replication  always  denies  the 
whole  of  the  plea,  to  which  it  is  an  answer  (?) ;  it  fol- 

{g)  1  Vent.  240.  T.  Ray.  94.  1  Saund.  103.  b.  (n.  1.)  3  Mod. 
203.    Cro.  Car.  164. 

(A)  Lawes'  PI.  151-156.  8  Co.  67.  Com.  Dig.  Pleader,  F.  20. 
21.     Yelv.  158.  n. 

(i)  2  Saund.  295.  (n.  1.)     8  Co.  67.  a. 

(ii)  As,  under  the  N.  T.  Code,  our  pleadings,  (unless  on  a  mere 
denial,)  do  not  dose;  there  is  here  no  need  of  any  conclusion  to  any- 
thing :  Accordingly  we  have  none, — except  the  prayer  for  judgment ; 
which,  by  the  plaintiff,  is  for  his  damages,  or  property,  or  specific 
relief;  and,  by  the  defendant,  is  for  his  costs,  or  (as  the  case  may 
be,)  affirmative  relief. 
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lows,  that  when  the  plea  contains,  amongjather  things, 
matter  of  record,  right,  title,  or  authority,  (all  of  which 
involve  matter  of  law),  the  general  traverse  absque  tali 
causa,  is  improper,  (k)  For  this  general  traverse, 
which  must  conclude  to  the  country  (I),  is  not  only 
inapposite  to  the  denial  of  such  matters  of  law,  but 
would  refer  to  the  jury  matter  both  oi  law  and  fact, 
blended  in  one  issue,  instead  of  separating  the  one 
from  the  other,  as  the  principles  of  pleading  require, 
(ch.  6,  §  97.)  And  it  would  moreover,  for  the  last 
reason,  be  faulty,  as  being  double,  (m) 

Sec.  28.  It  results,  then,  that  to  the  plea  of  son 
assault  demesne,  the  traverse,  absque  tali  causd,  is  a 
good  answer :  Since  the  plea  consists  of  matter  of 
mere  fact,  (n)  And  the  same  rule  applies  to  all  justi- 
fications, consisting  exclusively  of  such  matter. 

Sec.  29.  But  when  the  justification  involves  mat- 
ter of  law,  (as  where  in  an  action  for  assault,  battery 
and  false  imprisonment,  the  defendant  justifies,  under 
a  capias  directed  to  the  sheriff,  and  a  warrant  from 
the  sherifi"  to  himself),  this  general  traverse  of  the 
justification  would  be  ill,  as  including  matter  of  record 
and  authority,  viz.  the  capias  and  the  warrant,  (o)  But 
the  plaintiff",  in  a  case  like  this,  may  traverse,  separ- 

(k)  lid.  1  Chitt.  PL  578-9.  581-3.  8  Co.  67-8.  Com.  Dig. 
Pleader,  F.  20.  21.  22.  1  Bos.  &  P.  79.  80.  Willes,  103.  n.  a. 
5  Johns.  R.  112. 

(Z)  Cro  Car.  164. 

(m)  8  Co.  67.  b.  Bull.  N.  P.  93. 

(n)  2  Chit.  PI.  '642.  Com.  Dig.  Pleader,  F.  18.  8  M.  15. 
Lawes'  PI.  155. 

(o)  8  Co.  67.  a.  2  Saund.  295.  (n.  1.)  1  Bos.  &  P.  77.  Com. 
Dig.  Pleader,  F.  20.  12  Mod.  580.  Lawes'  PI.  154.  1  Chitt.' 
PI.  582. 
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ately,  any  one  material  point  in  the  plea ;  which  point 
may  consist  either  of  the  record  or  authority — or  of 
the  matter  of  mere  fact,  pleaded  in  connexion  with  it. 
He  may,  for  example,  traverse  the  warrant,  by  reply- 
ing that  the  defendant,  de  injuria,  &c.  absque  tali  war- 
ranto, made  the  said  assault,  &c. — or  he  may  traverse 
the  capias,  by  replying  nul  tiel  record :  Or  on  the  other 
hand,  he  may  admit  the  capias  and  warrant,  and  tra- 
verse the  matter  of  mere  fact  alleged  in  the  plea,  by 
alleging  that  the  defendant  '  of  his  own  wrong,  and 
without  the  residue  of  the  cause,  in  the  said  plea 
alleged,'  made  the  said  assault,  &c.  (p) 

Sec.  30.  But  when  matter  of  record,  title,  &c.  is 
alleged,  not  as  the  ground  of  the  justification,  but  only 
as  inducement,  the  general  replication,  de  injuria,  &c. 
absque  tali  causd,  is  good.  If  therefore,  in  assault  and 
battery,  the  defendant  alleges  that  he  was  seised  of 
an  estate  in  a  certain  close — that  he  had  cut  the  corn, 
growing  upon  it — ^that  the  plaintiff  came  to  take  away 
the  corn,  and  the  defendant,  in  defence  of  his. corn, 
did  the  acts  complained  of;  the  plaintiff  may  traverse 
the  plea,  in  the  above  general  form.  (5)  For  in  this 
case,  the  justification  is  not  founded  upon  the  defen- 
dant's title;  but  upon  the  alleged  aggression  of  the 
plaintiff.  The  title  pleaded  is,  therefore,  but  induce- 
ment, and  being  immaterial,  the  defendant  is  not  bound 
to  prove  it  strictly  :  Proof  of  his  mere  possession  being, 
on  this  point,  sufficient. 

Sec.  31.    We  have  before  seen,  that  one  principal 

(p)  lid.    3  Lev.  243.    2  CMtt.  PL  644-5. 
(g)  Telv.  157.    Lawes'  PI.  156.    2  Saund.  295.  b.  (n.  1.)     Cro. 
Jao.  224.    Latch,  221. 
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object  of  the  science  of  pleading  is  to  bring  the  par- 
ties to  an  issue,  of  some  kind,  as  soon  as  the  state  of 
the  facts  alleged  in  each  case,  will  permit.  When 
therefore  an  allegation,  on  one  side,  is  directly  denied 
on  the  other,  by  a  common  negative,  the  superaddition 
of  a  technical  traverse  is  unnecessary  and  improper, 
and  therefore  a  good  cause  of  demurrer,  (r)  Thus,  if 
to  a  plea  of  usury,  the  plaintiff  replies  that  it  was  not 
corruptly  agreed,  &c.  as  the  defendant  has  alleged, 
absque  hoc  that  it  was  corruptly  agreed,  &c. ;  the  repli- 
cation is  ill.  Tor  the  first  negative  forms  a  complete 
issue  upon  the  plea,  and  should  therefore  conclude  to 
the  country.  The  absque  hoc  is  unnecessary,  and 
would  postpone  the  issue,  until  the  rejoinder  is  given. 

Sec.  32.  It  is  also  a  general  rule,  that  when  either 
party  alleges  new  matter,  inconsistent  with  a  preceding 
traversable  allegation  of  the.  ad  verse  party,  but  which 
does  not  form  an  issue  upon  it,  the  new  matter  must 
conclude  with  a  traverse,  (s)  For  in  such  a  case,  it  is 
apparent,  from  the  inconsistency'  of  the  adverse  alle- 
gations, that  the  controversy  is  ripe  for  an  issue.  If 
therefore  the  last  pleader  were  allowed  to  conclude 
without  a  traverse,  the  other  party  niight,  with  equal 
propriety,  do  the  same ;  and  the  issue  might  thus  be 
postponed  indefinitely.  If  therefore  a  defendant 
pleads  that  his  co-defendant  is  (Ze«iZ ;  'and  the  plaintiff 
replies  that  he  is  alive;  the  replication  must  add 
'  absque  hoc,  that  he  is  dead.'     For  the  two  affirmative 

(r)  Yelv,  38.  Cro.  Eliz.  755.  Bae.  Abr.  Pleas,  &c.  H,  1.  2 
Saund.  188. 

(s)  Hob.  103.  1  Saund.  22  &  n.  2. 207,  (n.  4.)  209.  (n.  8.)  Comv 
Dig.  Pleader,  G.  2.  1  Wils.  253.  Lawes'  PI.  117-18. 150.  8  Black. 
Com.  810.    Bao.  Abr.  Pleas,  &c.  H.  1. 
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allegations,  though,  repugnant  to  each  other,  do  not 
form  an  issue.  Thus  also,  if  the  defendant  pleads 
that  the  bond,  on  which,  &c.  was  given  by  duress; 
and  the  replication  alleges  that  he  executed  it  of  his 
free  will ;  there  must  be  superadded  a  formal  traverse 
of  the  duress,  by  an  absque  hoc,  or  etnon.  (4) 

Sec.  33.  But  to  the  above  general  rule,  there  is 
an  exception,  whenever,  in  answer  to  a  negative  plea, 
it  is  necessary  for  the  plaintiff  to  set  out  new  affirma- 
tive matter  specially,  in  order  to  make  out  his  case  in 
full,  upon  the  face  of  the  pleadings.  In  such  a  case, 
the  plaintiff  cannot  conclude  with  a  traverse  of  the 
plea ;  although  his  new  matter  is  absolutely  inconsis- 
tent with  it.  For  if  he  should  thus  conclude,  the  real 
ground  of  his  demand  could  not  appear  from  the  plead- 
ings, (t)  Thus,  in  debt  on  an  arbitration-bond,  if 
the  defendant  pleads,  '  no  award,'  and  the  plaintiff 
replies  that  the  arbitrators  '  did  make  their  award ;' 
he  cannot  conclude  this  allegation  with  a  traverse, 
tendering  an  issue  on  the  plea — though  the  allegation 
is  directly  repugnant  to  it ;  but  must  proceed  to  set 
out  the  award,  and  assign  a  breach — concluding  with 
an  averment.  For  in  a  case  like  this  (the  declaration 
being  general)  the  true  cause  of  action  never  appears, 
until  the  replication  discloses  it.  If  therefore  the 
plaintiff  should  conclude  the  general  averment  of  an 

(t)  Hob.  233.  1  Salk.  138.  Lawes'  PL  150.  6  East,  556-7. 
Carth.  116.     1  Saund.  103.  (n.  1.)     2  Bos.  &  P.  362. 

(4)  Tlie  omission  of  a  traverse,  when  necessary,  has  been  held  to 
be  matter  of  substance,  at  common  law.  (2  Mod.  60.  Bae.  Abr. 
Pleas,  &c.  H.  2.)  Sed  gucere.  (Vid.  1  Leon.  43-4.)  But  now, 
under  the  statute  4  &  5  Ann,  c.  16,  it  is  but  matter  oiform. 
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award  made,  with,  a  traverse  or  tender  of  issue ;  the 
real  cause  of  action,  (which  is  some  breach  of  the 
award),  could  never  appear  from  the  pleadings.  To  a 
plea  of  non  damnificatus  also,  it  is,  for  the  same  reason, 
not  sufficient  for  the  plaintiff  to  reply,  that  he  '  has 
been  damnified.'  The  replication  must  show  what  par- 
ticular damage  has  accrued  (w),  and  conclude  with  an 
averment. 

Sec.  84.  But  when  a  party  merely  confesses  and 
avoids  his  adversary's  allegations,  by  new  matter  of 
his  own,  a  traverse  of  those  allegations  would  be  im- 
proper and  absurd ;  since  it  would  be  repugnant  to 
the  pleader's  own  confession,  (v)  Ex.  gr.  The  de- 
fendant pleads  a  release ;  and  the  plaintiff  replies,  that 
it  was  given  by  duress :  Here  a  traverse  of  the  release 
itself  would  be  preposterous — as  it  would  contradict 
the  plaintiff's  allegation  of  duress,  which  admits  the 
release.  Thus  also,  if  the  defendant  pleads  infancy, 
and  the  plantiff  replies  necessaries,  or  a  promise  after 
full  age ;  a  traverse  of  the  allegation  of  infancy  would, 
for  the  same  reason,  be  ill.  In  cases  like  these,  the 
matter  of  avoidance  should  conclude  with  a  verifica- 
tion, and  without  a  traverse,  (w) 

Sec.  35.  It  is  said,  in  several  books  {x),  princi- 
pally, it  would  seem,  on  the  authority  of  a  remark  of 

{u)  Bac.  Abr.  Pleas,  &c.  L.     2  Saund.  80.     1  Sid.  444. 

(»)  Com  Dig.  Pleader,  G.  3.  Bac.  Abr.  Pleas,  &e.  H.  1.  1 
Brownl.  148.  197.  Sav.  2.  Winch,  38.  Cro.  Car.  384.  Yelv.  151. 
1  Saund.  22,  (n.  2.)  209.  (n.  8.)     13  Mass.  R.  520. 

{lu)  lid.     1  Wils.  253.     3  Black.  Com.  309. 

{x)  Com.  Dig.  Pleader,  Gr.  20.     Lawes'  PI.  118. 
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Lord  Hobarl  (y)  (5),  that  a  special  traverse,  without  a 
proper  inducement,  will  be  a  negative  pregnant.  But 
the  proposition,  thus  unqualified,  appears  to  be  much 
too  general,  and  is  likely  to  occasion  misapprehen- 
sion. Undoubtedly  a  special  traverse  must  have  an 
inducement,  (and  of  course,  a  proper  one ;)  for  an  in- 
ducement enters  into  the  definition  of  such  a  traverse ; 
and  a  traverse,  without  an  inducement,  cannot  be  a 
special  one.  But  that  a  traverse,  in  any  form,  having 
no  inducement,  is  therefore  a  negative  pregnant,  is  by 
no  means  universally,  or  perhaps,  generally  true.  It 
is  indeed  certain,  that  in  various  instances,  (as  in  that 
to  which  Lord  Hobart's  remark,  in  the  above  refer- 
ence, applied),  a  traverse,  without  an  inducement, 
would  be  a  negative  pregnant,  when,  with  a  proper 
inducement,  limiting  its  extent  and  application,  it 
would  not  be  so :  But  it  is  equally  certain,  that  in 
many,  perhaps  in  most  cases,  the  absence  of  an  induce- 
ment does  not  at  all  affect  the  sufficiency  of  the  tra- 
verse ;  and  that  an  inducement  is  often  used  in  plead- 
ing, when  wholly  unnecessary. 

Sec.  36.  These  remarks  may  be  illustrated  by  the 
following  examples : — If  in  assault  and  battery,  the 
defendant  pleads  molliter  nanus  imposuit,  in  virtue  of 
a  lawful  authority  to  arrest  the  plaintifi",  and  the  plain- 
tiff replies,  non  molliter  manus  imposuit,  without  an 
inducement;  the  replication  is  a  negative  pregnant. 
^or  it  is  consistent  with  the  supposition,  and  therefore 
(2/)  Hob.  321. 

(5)  Lord  Holart,  however,  lays  down  no  such  general  rule.  His 
remark  is  confined  to  the  particular  traverse,  then  in  question,  and 
which  was  a  negative  pregnant,  from  the  want  of  a  proper  induce- 
ment. 
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admits,  by  implication,  that  the  defendant  did  not  lay 
his  hands  upon  the  plaintiff  at  all.  The  plaintiff 
should  therefore  reply  an  outrageous  (or  excessive)  bat- 
tery, absque  hoc,  molliter  manus,  &c.  {z) 

Sec.  37.  Again,  ifin  an  action  ofassault  and  battery, 
brought  by  a  child  or  servant,  the  defendant  pleads 
moderate  castigavit,  in  virtue  of  his  authority  as  parent 
or  master ;  and  the  plaintiff  replies,  non  moderate  cas- 
tigavit ;  the  replication  is  a  negative  pregnant.  For  it 
is  open  to  the  implication  that  the  defendant  did  not 
chastise  him  at  all.  (a)  The  replication  should,  there- 
fore, begin  with  an  inducement,  like  that  in  the  last 
example,  and  conclude  with  an  absque  hoc,  that  the 
defendant  moderately  chastised  the  plaintiff.  For  in 
both  these  cases,  as  in  all  others  of  the  same  kind, 
the  inducement,  taken  in  connexion  with  the  traverse, 
so  explains  and  limits  its  extent  and  meaning,  as  to 
exclude  the  objectionable  implication  or  admission. 
There  are  numerous  other  instances,  in  which  a  pro- 
per inducement  to  a  traverse  is  necessary,  for  the 
purpose  of  excluding  a  negative  pregnant,  (b) 

Sec.  38.  'But,  as  has  been  already  observed,  there 
are  also  very  many  cases,  in  which  a  traverse  needs 
no  inducement,  for  this,  or  any  other  purpose,  (c) 
Such  is  always  the  case,  where  a  common  traverse  is 
a  proper  form  of  denial ;  and  this  form  is  often  proper, 
in  cases,  in  which  the  precedents  usually  employ  an 
inducement.  Thus,  if  a  defendant  pleads  that  his 
co-defendant  is  dead ;  there  can  be  no  doubt  that  the 

(z)  Com.  Dig.  Pleader,  3  M.  16.     Skin.  387. 

(a)  2  Keb.  623.     1  Vent.  70. 

(Z>)  Bac.  Abr.  Pleas,  &e.  I.  6.     Com  Dig.  Pleader,  K.  5. 

(c)  1  Saund.  103.  b.  (n.  1.) 
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plaintiff  may  safely  reply,  he  is  not  dead — ^instead  of 
alleging  that  he  is  alive,  absque  hoc,  that  he  is  dead. 
For  it  is  clear  that  the  traverse,  in  the  form  first 
stated,  contains  no  implication,  which  can  render  it 
a  negative  pregnant.  To  a  plea  of  usury,  also,  alleging 
a  corrupt  agreement,  in  the  usual  form,  a  replication 
that  it  was  not  corruptly  agreed,  &c.  (instead  of  the 
usual  inducement  of  a  '  good  and  lawful  consideration' 
with  an  absque  hoc,  &c.)  is  doubtless  good,  and  for  the 
same  reason,  (d) 

Sec.  39.  But  without  accumulating  examples  of 
the  same  kind,  it  may  suffice  to  add,  that  whenever  a 
traverse  is  to  be  tendered,  the  pleader  has  only  to 
determine  for  himself,  whether,  without  an  induce- 
ment, it  would  be  a  negative  pregnant,  or  not,  (a  point 
easily  decided  in  most  cases) ;  and  then  to  traverse, 
with  or  without  it,  as  his  judgment  may  direct. 

Sec.  40.  Whenever  a  traverse,  or  negative  allega- 
tion of  any  kind,  involves  an  affirmative  implication, 
which  does  not  maintain  the  pleading  of  the  adverse  party, 
the  implication  does  not  injure  the  traverse,  (e)  Thus, 
if  a  plea  of  usury  alleges  a  corrupt  agreement  for  the 
payment  of  ten  per  cent  for  forbearance ;  and  the 
plaintiff  replies,  by  a  common  traverse,  that  it  was 
not  corruptly  agreed  that  he  should  pay  ten  per  cent ; 
the  traverse,  it  is  conceived,  is  clearly  good — though 
it  impliedly  admits  a  reservation  of  nine,  or  any  other 
per  cent,  not  amounting  to  ten.  For  the  admission, 
does  not  maintain  the  plea  which  must  be  proved  pre- 
cisely, to  defeat  the  action.  And  it  is  very  obvious, 
that  no  implication,  on  one  side,  which  does  not  aid 


{d)  2  Stra.  871.     1  Saund.  103.  b.  (n.  1.) 

(e)  Com.  Dig.  Pleader,  K.  6.    Lawes'  PL  114. 
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the  other,  can  injure  any  traverse,  or  other  plead- 
ing, (iii) 

Sec.  41.  'An  issue,  joined  upon  an  absque  hoc,  &c. 
ought  to  have  an  affirmative  after  it '  (/) :  In  other 
words,  no  other  than  an  affirmative  allegation  can  be 
properly  traversed  with  an  absque  hoc.  For  if  a 
negative  be  thus  denied,  the  traverse  will  consist  of 
two.  negatives ;  and  though  these  amount,  in  English, 
to  an  affirmative ;  yet  such  a  mode  of  expressing  an 
affirmative  tends  to  confusion  and  perplexity,  and  is 
therefore,  in  point  of  form,  not  allowable  in  pleading. 
Ex  gr.  If  the  defendant  pleads  that  the  plaintiff  did 
not  deliver  such  a  certain  writing;  a  replication, 
'  absque  hoc  that  he  did  not  deliver,'  &c.  is  the  same 
thing,  in  effect,  as  saying  '  he  did  not  not  deliver.'  A 
negative  allegation,  then,  can  be  properly  traversed, 
only  by  an  affirmative.  (6) 

(/)  CoLitt.  126.a.   Bao.  Abr.  PZeas,  &c.  H.  1.   1  Chitt.  PI.  587. 

(iii)  Under  the  Code, — though  it  has  been  held  that  a  defendant, 
answering  usury,  must  prove  the  corrupt  agreement  he  alleges,  and 
not  a  different  one ; — it  is  doubtful  whether  that  be  the  rule,  unless 
the  plaintiff  has  been  misled  by  the  answer.  And  the  rule  will, 
probably,  be  settled  to  be,  that  unless  the  agreement  proved  vary  in 
its  entire  scope  from  the  one  alleged, — so  as  to  make  a  failure  of 
proof, — it  will  not  be  held  a  variance.  10  How.  Pr.  Kep.  315.  1 
Kern.  368.  10  Barb.  321.  12  lb.  601,  1  Duer,  253.  5  lb.  379. 
— see  Code,  ^  169.  There  is  some  hope  however  that  a  truer  rule 
of  pleading  will  prevail ;  that  the  defendant  in  his  answer  must  give 
the  terms  of  the  usurious  agreement ;  and  prove  it  as  alleged.  31 
Barb.  100. — In  such  a  rule  there  is  no  hardship :  For  the  party  must 
know  what  agreement  he  made,  and  he  should  state  the  fact  as  it 
was.     He  is  not  liable  to  either  mistake,  or  surprise. , 

(6)  It  may  be  added,  that  when  negative  matter  is  to  be  contra- 
dicted by  an  affirmative,  the  latter  generally .  advances  such  new 
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Sec.  42.  It  is  a  general  rule,  that  a  traverse,  well 
tendered  on  one  side,  must  be  accepted  on  the  other,  (g) 
And  hence  it  follows,  as  a  general  rule,  that  there 
cannot  be  a  traverse  upon  a  traverse,  if  the  first  traverse 
is  material,  (h)  (7)  The  meaning  of  this  rule  is,  that 
when  one  party  has  tendered  a  material  traverse,  the 
other  cannot  leave  it,  and  tender  another  traverse  of 
his  own,  to  the  same  point,  upon  the  inducement  to  the 
first  traverse,  but  must  join  in  that  first  tendered: 
Otherwise  the  parties  might  alternately  tender  tra- 
verses to  each  other,  in  unlimited  succession,  without 
coming  to  an  issue.  Ex  gr.  The  defendant  pleads 
title,  under  a  devise  from  J.  S.  alleging  that  he  died 
seised  in  fee:  The  plaintiff  replies,  that  '  J.  S.  died 
seised  in  tail,  absque  hoc,  that  he  died  seised  in  fee,' 
with  a  verification  :  The  defendant  cannot  now  rejoin 
that  J.  S.  died  seised  in  fee,  absque  hoc  that  he  died 
seised  in  tail ;  but  must  join  in  the  plaintiff's  traverse, 
by  re-afl&rming  that  J.  S.  died  seised  in  fee,  as  alleged 
in  the  plea,  and  conclude  to  the  country.  For  both 
traverses  would  go  to  the  same  point,  viz.  whether  or 
not  J.  S.  died  seised  in  fee — the  only  material  point  in 

(g)  QUI.  H.  C.  P.  66.     Hoi).  104.    Bac.  Abr.  Pleas,  &c.  H.  4. 

{h)  Hot.  104.  Bac.  Abr.  Pleas,  &o.  H.  4.  1  H.  Black.  403, 
1  Anst.  231.  1  Saund.  22.  (n.  2.)  Co.  Litt.  282.  1  Salk.  222. 
1  Ld.  Kay.  121.     Com.  Dig.  Pleader,  G.  17.    Vaugh.  62. 


matter,  as  must  be  left  open,  to  be  answered  by  the  adverse  party, 
(2  Ley.  5.  1  Vent.  121.  2  Burr.  772) — in  whiot  case,  the  follow- 
ing up  of  the  new  matter  with  a  traverse,  would  be  manifestly  inad- 
missible. 

(7)  A  traverse  upon  a  traverse  is  one  going  to  the  same  point  (or 
subject-matter)  as  is  embraced  in  a  preceding  traverse,  on  the  other 
side. 
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controversy,  and  to  the  determination  of  which  the 
first  traverse  is  precisely  adapted.  If  the  defendant, 
then,  might  traverse  the  plaintiff's  inducement,  (the 
alleged  seisin  in  tail) ;  the  plaintiff  might,  on  the  same 
principle,  traverse  that  of  the  defendant,  as  at  first, 
with  a  verification ;  and  if  this  might  be  once  done  by 
either  party,  it  might  be  repeated  on  both  sides,  to 
any  indefinite  extent,  without  producing  an  issue. 

Sec.  43.  But  the  above  general  rule  does  not 
extend  to  cases,  in  which  the  traverse  first  tendered 
is  immaterial.  In  such  a  case,  there  may  be  a  traverse 
upon  a  traverse — ^i.  e.  the  traverse  first  tendered  may 
be  passed  over,  and  the  inducement  to  it  if  material, 
may  be  traversed ;  although  both  traverses  go  to  the 
same  'point,  {i)  Thus,  in  an  action  of  waste  for  felling 
timber-trees,  the  plaintiff  declares,  that  the  defendant, 
(the  lessee),  felled  and  sold  them  :  The  defendant  con- 
fessing that  he  felled  them,  justifies  that  act,  by  plead- . 
ing  that  he  bestowed  them  in  repairing  the  demised 
buildings,  absque  hoc,  that  he  sold  them.  Now  the 
plaintiff  may  refuse  to  join  in  the  traverse  tendered 
upon  the  5ff/e  of  the  trees — ^becaiise  that  point  is  imma- 
terial ;  and  may  himself  traverse  the  inducement  to  the 
defendant's  traverse,  viz.  the  alleged  repairing;  for 
this  is  the  only  material  point  in  the  plea.  Both  the 
traverses'  here  go  to  the  same  point,  viz.  the  use  or 
disposition  made  of  the  trees,  when  felled ;  upon  which 
point  the  justification  depends.  Instead  of  answering 
the  plea  at  all,  however,  the  plaintiff  might  specially 

(e)  Hob.  104.  &  Williams'  nole  (1.)  Co.  Litt.  282  b.  1  Saund. 
20,  22.  (n.  2.)  1  Ld.  Ray.  125.  Bao.  Abr.  Pitas,  &c.  H.  4.  1  H. 
Black.  376,  406.  Com.  Dig.PZea/ier,  Gr.  19.  Vaugh.  62.  1  Anst. 
231. 
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demur  to  it,  for  the  immateriality  of  the  defendant's 
traverse,  (k) 

Sec.  44.  And  there  is  one  class  of  cases,  in  which 
there  may  be  a  traverse  upon  a  traverse,  although  the 
first  traverse  includes  what  is  material.  The  cases, 
here  referred  to,  are  those  in  which  false  pleading,  on 
the  part  of  the  defendant,  might  otherwise  oust  the 
plaintiff  of  some  right  or  liieriy,  which  the  law  allows 
him.  (Z)  Ex  gr.  To  an  action  of  assault  and  battery 
and  false  imprisonment,  laid  in  the  county  of  A.,  the 
defendant  pleads  a  local  justification,  in  the  county 
of  B.,  viz,  that  he  was  sheriff  of  the  latter  county,  and 
arrested  th«  plaintiff  there,  under  a  capias,  (or  other 
lawful  authority),  absque  hoc,  that  he  is  guilty  in  the 
county  of  A.,  &c.  Now  as  the  defendant's  alleged 
authority,  which  is  the  inducement  to  the  traverse, 
may  be  false ;  the  plaintiff,  instead  of  joining  in  the 
traverse,  may  traverse  that  awfAon'^y.  For,  assuming 
that  the  alleged  trespass  was  actually  committed  in 
the  county  of  B. — still,  (the  action  being  transitory), 
the  plaintiff  has  by  law  a  right  to  sue  and  recover  for 
it,  in  any  other  county.  But  if  he  were  obliged  to 
join  in  the  defendant's  traverse,  by  re-affirming  that 
the  defendant  committed  the  trespasses  in  the  county 
of  A.;  the  plaintiff  would  necessarily  fail  on  that 
issue — although  he  has,  by  the  supposition,  a  right  by 
law  to  recover  in  that  county.  And  thus  the  plaintiff 
would,  by  the /aZsily  of  the  defendant's  justifi^cation, 
be  deprived  of  the  liberty,  which  the  law  allows  him, 

(k)  Hob.  104'.  Crb.  Jac,  221.  1  Saund.  21.  (n.  1.)  22.  (n.  2.) 
Yelv.  151.  '  ,  '  '  •  ■■    ■ 

{I)  Poph.  101.  Mo.  350.  Com.  Dig.  Pleader,  G.  18.  Bao. 
Abr.  Pleas,  &c.  H.  4.    Hob.  104,  marg.    Cro.  Eliz.  99.  418, 
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of  laying  h.is  action  in  what  county  lie  pleases,  in  a 
transitory  action.  On  the  other  hand,  if  the  defen- 
dant's justification  be  true ;  the  traverse  taken  upon 
it  can  subject  him  to  no  disadvantage :  Since  by  prov- 
ing it  true,  he  must  prevail,  upon  the  issue.  The 
object  of  the  rule,  in  cases  like  the  above,  is  to  pre- 
vent the  defendant,  in  a  transitory  action,  from  omt- 
ing  the  plaintiff's  venue,  by  false  pleading. 

Sec.  45.  A  traverse  after  a  traverse — i.  e.  one 
going  to  a  different  point  or  subject-matter,  from  that 
embraced  in  a  preceding  traverse,  on  the  opposite 
side — is  allowed,  even  though  that  first  tendered  be 
material,  (m)  Thus  if  in  trespass,  defendant  pleads  a 
justification  on  a  particular  day,  with  a  traverse  that 
he  is  guilty  on  any  other  day ;  the  plaintiff",  instead 
of  joining  in  the  traverse,  alleging  a  trespass  within 
the  time  embraced  in  it — ^may  pass  by  the  defendant's 
traverse,  and  traverse  the  matter  of  justification ;  in 
which  case,  the  traverse  in  the  replication  will  be  a 
traverse  after  a  traverse ;  since  it  does  not  embrace 
the  same  point,  as  is  embraced  in  the  first  traverse. 
For  the  plaintiff's  traverse  applies  only  to  the  tres- 
pass justified,  which  is  a  supposed  trespass,  on  the 
particular  day  laid  in  the  justification :  Whereas  the 
traverse  in  the  plea  extends  only  to  a  trespass  on  any 
different  day.  The  reason,  for  allowing  the  plaintiff 
to  traverse,  in  this  manner,  is,  that  the  day,  mentioned 
in  the  justification,  may  have  been  the  day  of  the 
trespass  complained  of;  and  yet  the  justification  may 
be  false:  Upon  which  supposition,  if  the  plaintiff 
were  not  permitted  to  deny  the  justification,  he  would 

{m)  Hob.  104.  Bae.  Abr.  Pleas,  &c.  H.  4.  Co.  Litt.  282,  h. 
1  Saund.  21,  22-3.    Com.  Dig.  Pleader,  G.  18. 
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necessarily  be  defeated  of  a  recovery — though  having 
a  complete  right  of  action :  For,  by  the  same  suppo- 
sition, he  would  not  be  able  to  prove  the  trespass  on 
a  different  day.    (Ante,  ch.  6,  §  99.) 

Sec.  46.  When  the  right  of  recovery,  as  alleged 
in  the  declaration,  is  in  its  nature  divisible,  so  that 
the  plaintiff  is  by  law  entitled  to  recover  for  as  much 
as  he  can  prove  title  to,  (though  it  should  be  less  than 
he  declares  for),  the  defendant  cannot  make  that  part 
of  his  plea,  which  is  in  answer  to  a  part  of  the  plain- 
tiff's demand,  the  inducement  to  a  traverse  of  the  resi- 
due, (n)  Ex  gr.  In  an  action  for  obstructing  three  of 
the  plaintiff's  lights,  the  defendant  cannot  justify  as 
to  one  of  them,  with  an  absque  hoc,  that  he  obstructed 
three.  For  the  plaintiff,  in  the  case  supposed,  is  by 
law  entitled  to  recover  for  the  obstruction  of  two,  or 
of  one  only,  if  his  proof  goes  no  further.  Hence,  even 
assuming  that  the  justification  pleaded  is  true,  and 
also  that  only  two  lights  were  obstructed ;  yet  the 
plea  is  ill.  For  if  the  plaintiff  should  join  in  the 
traverse,  by  re-affirming  the  obstruction  of  three  lights, 
he  would  fail,  on  the  trial,  unless  he  could  prove 
three  lights  obstructed — ^which,  upon  the  state  of  facts 
now  supposed,  he  could  not  do.  And  thus  his  action 
would  be  defeated,  though  he  is,  by  the  supposition 
legally  entitled  to  recover  for  the  obstruction  of  one 
light.  In  all  cases  like  this,  if  the  traverse  were  good, 
(upon  which  supposition,  the  plaintiff  must  join  in  it), 
it  would  oblige  him  to  prove  the  whole  gravamen 
alleged,  in  order  to  maintain  his  action;   although 

(w)  1  Saund.  267-9.  Com.  Dig.  Pleader,  Q.  20.  Lawes'  PI. 
118.  Yelv.  225.  1  Bulstr.  116.  TecZ.  8  Taunt.  190.  9  Pick.  66. 
Steph.  PI.  259. 
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the  law  confessedly  entitles  him  to  recover,  on  proof 
of  any  part  of  it.  In  the  case  here  supposed,  then, 
the  defendant  ought  to  plead,  as  to  the  part  not  justi- 
fied, i.  e.  two  of  the  lights,  not  guilty;  and  as  to  the 
remaining  one,  to  plead  specially  his  matter  of  avoi- 
dance. 

Sec  47.  A  traverse  can  properly  be  tendered, 
only  on  a  point  material  (0) — for  the  obvious  reason, 
that  what  is  immaterial  cannot  decide  the  controversy. 
Hence  matter  of  mere  inducement  or  aggravation  can- 
not, regularly,  be  traversed.  Hence  also,  if  a  tra- 
verse includes  time  or  place,  when  not  material ;  it  is 
iU.  {p)  (iv) 

Sec.  48.  So  also  a  traverse  can  properly  be  tend- 
ered only  on  an  issuable  point,  {q)  For  what  is  not 
issuable  cannot  be  put  in  issue ;  and  therefore  matter 
of  law  cannot  be  traversed  (r):  Matter  oi  fact,  only, 
being  traversable.  Upon  this  principle,  the  prout  ei 
bene  licuit,  {'  as  by  law  he  well  might')  in  a  plea  of  jus- 

(0)  Com.  Dig.  Pleader,  E.  34,  G-.  12, 14,  Bac.  Abr.  Pleas,  &c. 
H.  1.  6  Co.  24.  a.  Lawes'  PL  118,  2  Saund,  5,, 28.  1  lb.  23, 
(n.  5.) 

{p)  Com.  Dig.  Pleader,  G.  12,  14,  R.  7,  8,  9.  2  Saund.  318. 
12  Mod.  507. 

(q)  Com.  Dig.  Pleader,  E.  34.    Bac.  Abr,  Pleas,  &c.  H,  1. 

(r)  lid.  Com.  Dig.  Pleader,  G.  12.  14.  1  Saund.  23.  (n.  5.)  298. 
(n.  3.)    11  Co.  10.    2  Black.  Rep.  776.  3  Wils.  234.  2  Keb.  607. 

(iv)  On  sections  42  to  47.  These  questions  are  all  avoided,  in 
N.  Y.  by  the  rules  of  the  Code.— Dew?/  distinctly  all  you.mean  to 
deny.  An  iminaterial  averment,  or  a  denial  of  an  immaterial  aver- 
ment, works  no  substantial  injury :  It  is  in  the  way,  and  is  unpro- 
fessional; and  it  may  be  struck  out,  on  motion.  (See  Code,  §  168. 
2  Comst.  165.  5  Sandf.  54.  6  How.  Pr.  Rep.  475.  3  lb.  358.  3 
Duer.iei.    4Seld.  283. 
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tification,  is  not  traversable :  As  where  the  defen- 
dant pleads  son  assault  demesne,  and  confesses  his 
forcibly  defending  himself,  as  he  lawfully  might,  &c. 
For  these  words  are  but  a  conclusion  of  law  from  the 
facts  stated,  (s) 

Sec.  49.  Every  traverse  must  be  confined  to  a 
single  point,  i.  e.  a  single  ground  of  demand,  or  defence  : 
Otherwise  it  will  be  objectionable,  as  being  double,  (t) 
The  meaning  of  the  rule  is,  that  when  the  pleading, 
on  one  side,  consists  of  several  distinct  and  material 
points,  all  of  which  are  necessary  to  its  legal  suffi* 
ciency,  the  adverse  party  is  allowed  to  traverse  only 
one  of  them.  For  in  every  such  case,  a  denial  of  one 
of  them  is,  in  law,  a  sufficient  answer  to  the  whole ; 
and  he  may  traverse  which  of  them  he  pleases.  («) 

Sec.  50.  If  therefore,  in  trespass  for  false  impris- 
onment, the  defendant  justifies  under  a  capias  directed 
to  the  sheriff,  and  a  warrant  from  the  sheriff  to  him- 
self, the  plaintiff  may  traverse  either  the  capias  or  the 
warrant,  but  should  not  traverse  5o?A.  For  the  denial 
of  either  of  them  is  a  sufficient  answer  to  the  plea ; 
since  the  capias,  without  the  warrant,  or  the  warrant, 
without  the  capias,  would  be  no  justification  :  And  a 
traverse  of  both  would,  in  efiect  tender  two  issues 
instead  of  one,  upon  one  and  the  same  plea.  Upon 
the  same  principle,  if  the  defendant  pleads  title  in  a 
stranger,  and  justifies  as  servant  to  the  latter,  and  by 

(s)  lid. 

tt)  Bac.  Abr.  Pleas,  &c.  H,  1,  5.  8  Co.  67.  Co.  Litt.  126.  a. 
1  Burr.  316,  321.  3  Lev.  40.  1  Bos.  &  P.  80.  Lawes'  PI.  48. 
152.    Bull.  N.  P.  93. 

(m)  1  Saund.  22.  (n.  2.)  6  Co.  24.  b.  1  Wils.  338.  Vid.  Du- 
plicity, post,  oh.  8. 
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his  command ;  the  plaintiff  may  traverse  the  title,  or 
the  command ;  but  should  not  traverse  bol/i  (v)  (v)  ' 

Sec.  51.  But  it  is  not  indispensable,  that  the 
'  single  point,'  mentioned  in  the  above  rule,  consist 
of  a  single  fact :  Since  two  or  more  distinct  facts  may 
be,  and  often  are,  necessary  to  constitute  one  com- 
plete point  or  ground  of  complaint,  or  defence ;  and  in 
such  a  case,  all  the  particular  factsi  which  go  to  that 
one  point,  may  be  traversed,  (w)  Ex  gr.  To  an 
action  for  trespass,  for  breaking  and  entering  the 
plaintiff's  close,  and  depasturing  it  with  beasts,  &c. 
the  defendant  justified  depasturing,  &c.  under  a  pre- 
scriptive right  of  common  in  the  locus  in  quo,  and 
alleged,  according  to  the  established  form  of  pleading 
in  such  a  case,  that  '  the  cattle  were  his  own  cattle, 
and  that  they  were  levant  and  couchant  upon  the  pre- 
mises, and  were  commonable  cattle,'  (i.  e.  of  the  spe- 
cies of  cattle,  called  commonable) :  The  plaintiff 
traversed  the  whole  of  the  last  allegation,  in  the  terms 
of  it — ^thus  including  in  the  traverse  the  three  distinct 
facts,  that  the  cattle  were  the  defendant's  own  cattle — 
that  they  were  levant  and  couchant — and  that  they 
were  commonable ;  and  on  a  special  demurrer  to  this 
replication,  for  duplicity,  the  traverse  was  held 
good. {x) 

Sec.  52.    Of  this  case  it  may  be  observed,  that  the 

(c)  8  Co.  67.  b. 

(w)  Bac.  Abr.  Fleas,  &o.  H.  1.     1  Burr.  320.     Lawes'  PI.  153. 

{z)  1  Burr.  316-322, 

(v)  By  the  N.  Y.  Code,  a  party  may  deny  each  and  all  of  the 
allegations  against  him; — or  several  of  them;  or  one.  Though  it 
would,  of  course,  be  perfectly  safe,  to  rely  on  the  denial  of  any  one 
essential  point,  or  ground,  of  the  claim,  or  defence. 


OF  TRAVERSE.  379 


Must  be  only  on  matter  alleged,  &c. 


defence,  to  which  the  traverse  applied,  consisted  of 
three  distinct  points  : — 1.  The  existence  of  a  prescrip- 
tive right  of  common — 2.  The  defendant's  title  to  share 
in  that  right,  as  tenant  of  a  manor,  or  lordship — 3. 
That  the  particular  beasts  in  question  were  entitled  to 
common.  The  replication  applied  to  the  last,  point 
only,  viz.  that  the  beasts  were  entitled  to  common.  But 
to  entitle  them  to  common,  in  the  defendant's  right, 
they  must  have  been,  as  alleged  in  the  plea,  his  own 
cattle — ^and  also  levant  and  couchant  on  his  tenement — 
and  commonable  cattle.  These  three  last  facts,  there- 
fore, the  plaintiff  precisely  traversed ;  and  the  court 
held  that  the  traverse  was  not  double — ^inasmuch  as  it 
embraced  only  the  simple  point,  that  the  cattle  were 
entitled  to  common. 

Sec.  53.  In  general,  nothing  but  what  is  expressly 
alleged,  or  necessarily  implied  in  what  is  thus  alleged, 
can  be  the  subject  of  a  traverse,  (y)  For  a  traverse  is 
in  its  nature  a  denial,  on  one  side,  of  something  before 
alleged,  on  the  other.  It  would,  indeed,  be  plainly 
absurd  for  either  party  to  tender  an  issue  upon  matter, 
which  the  other  had  not  actually,  or  virtually,  plead- 
ed. Still,  a  traverse  may  be  taken  upon  matter  which, 
though  not  in  terms  alleged,  is  necessarily  implied  in 
what  is  so  alleged,  (z)  Thus,  if  the  defendant  justi- 
fies under.  J.  S.,  alleging  that  he  was  seised  of  the  close 
in  question ;  the  plaintiff  may  reply  that  he  himself 
was  seised  of  one  moiety  of  the  close,  absque  hoc  thai 

{y)  Com.  Dig.  Pleader,  G.  8.  13.  1  Ld.  Kay.  63.  1  Saund. 
206.  312.  d.  (n.  4.)  2  lb.  10.  (n.  14.)  1  Salk.  298.  Garth.  99. 
Bac.  Abr.  Pleas,  &c.  H.  1.  5. 

(2)  lid. 
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J.  S.  was  sole  seised,  (a)  For  though  the  plea  does 
not  expressly  aver  that  J.  S.  was  solely  seised ;  yet 
the  general  unqualified  averment,  that  he  was  seised 
'  of  the  close,'  must  be  understood  to  mean  a  seisin  of 
the  whole,  or  a  sole  seisin. 

Sec.  64.  But  there  is  one  case,  in  which  it  is 
necessary  to  include,  in  a  traverse,  what  is  neither 
expressly  nor  impliedly  alleged  on  the  other  side: 
Viz.  when  to  debt  on  an  obligation;  payable  '  on  or 
before'  a  certain  day,  (as  the  ^ewifA  day  of :  May),  the 
defendant  pleads  payment,  on  a  day  before  thatnaiued 
in  the  condition,  (as  ih.&  first  day  of  the  same  month) : 
In  which  case,  if  the  plaintiff  would  deny  the  plea, 
he  must  reply  that  the  defendant  did  not  pay  on  the 
first  of  May,  nor  at  any  time  before  the  tenth,  nor  on  the 
tenth,  (b)  For  a  traverse  of  payment  on  the  first  of 
May,  without  more,  would  not  show  an  absolute  breach 
of  the  condition  of  the  bond,  (which  the  replication 
must  always  show,  when  the  defendant  pleads  perform- 
anca  of  the  condition),  and  consequently  wouljd  not 
show  a  right  of  recovery.  For  such  a  traverse  would 
be  consistent  with  the  supposed  fact  of  payment  on 
the  tenth,  or  on  any  previous  day,  except  the  first ; 
and  payment,  on  either  day,  would  be  a  strict  per- 
foi'mance  of  the  condition.  And  now,  since  the  statute 
4  &  5  Ann,  ch.  16,  §  12,  has  made  payment  after  the 
day  a  good  defence,  the  traverse,  it  seems,  should 
cover  all  time  subsequent  to  the  day  named  in  the 
condition,  and  before  the  commencement  of  the 
suit,  (c)     Vide  ch.  10,  §  36,  n.  4. 

(a)  6  Mod.  158.     2  Salk.  629.     Com.  Dig.  Pleader,  G.  13. 

(S)  Say.  96.     1  Black.  Rep.  210.     Com.  E.  148.    Esp.  Dig.  225. 
2  Burr.  944. 

(cl  2  Burr.  944. 
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Sec.  55.  It  has  already  been  seen  (arafe,§§  14,  15.), 
that  when  a  traverse  and  its  inducement  both  go  to 
the  same  point,  and  are  properly  adapted  to  each  other, 
the  traverse  is  but  an  inference  from  the  inducement ; 
and  hence  it  follows,  that  in  every  such  case,  joining 
in  the  tr^erse  necessarily  involves  a  denial  of  the 
matter  alleged  in  the  inducement.  Thus,  if  the  de- 
fendant pleads  that  J.  S.  died  seised  in  fee,  and  the 
plaintiff  replies  that  he  died  seised  in  tail,  absque  hoc 
that  he  died  seised  in  fee;  a  rejoinder,  re-affirming 
that.he  died  seised  in  fee,  is  self-evidently  a  denial  of 
the  inducement  to  the  traverse. 

Sec.  56.  On  the  other  hand,  when  the  induce- 
ment and  the  traverse  go  'co  different  points,  (as  in  the 
case  of  a  traverse  after  a  traverse,  ante,  §  45),  joining 
in  the  traverse,  first  tendered,  admits  the  truth  of  the 
inducement.  Thus,  if  the  defendant  in  trespass  pleads 
a  justification,  (as  a  license),  laid  on  some  particular 
day,  different  from  that  laid  in  the  declaration,  and 
traverses  that  he  is  guilty  on  any  other  day ;  a  repli- 
cation, joining  in  the  traverse,  by  alleging  a  trespass 
on  another  day  than  that  laid  in  the  plea,  is  an  implied 
admission  of  the  license,  or  other  matter  of  justifica- 
tion averred  in  the  inducement:  It  being  a  general 
principle,  heretofore  stated,  that  each  party  impliedly 
admits  all  such  traversable  allegations  on  the  other 
side,  as  he  does  not  traverse,  (ara^e,  ch.  3,  §  166.)  And 
in'  the  example  now  given,  the  plaintiff,  instead  of 
joining  in  the  traverse,  might  hsive  traversed  the  induce- 
ment. It  may  also  be  observed,  that  in  the  case  just 
supposed,  (as  in  every  similar  case),  if  the  replication 
is  true,  and  supported  in  proof;  the  plaintiff  can  suf- 
fer no  disadvantage,  from  his  admission  of  the  induce- 
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ment,  even  though  the  latter  should  be  untrue ;  because, 
even  upon  this  supposition,  he  must  prevail  on  the 
issue  tendered  by  the  defendant. 

Sec.  57.  If,  however,  the  party  joining  in  such  a 
traverse,  wishes  to  prevent  his  implied  admission  of 
the  inducement  from  operating  against  Mm,  as  an 
estoppel  in  d^nj future  controversy;  he  may  attain  the 
end,  by  b,  protestation,  or,  (as  it  is  often  called)  &pro- 
testando  ;  and  in  general,  any  allegation  or  inference, 
which  stands  impliedly  admitted  by  the  pleadings, 
may,  to  the  same  effect,  be  denied  or  excluded,  in  the 
same  manner,  (d) 

Sec.  58.  A  protestation,  which,  according  to  Sir 
Edward  Coke's  definition,  is  '  the  exclusion  of  a  con- 
clusion,' has  no  other  effect,  than  that  of  excluding 
or  preventing  some  adverse  allegation,  or  inference, 
(which  stands  confessed  by  the  pleadings),  from  estop- 
ping the  party  protesting,  in  any  other  suit  between 
the  same  parties,  or  their  privies,  (e)  For  it  is  a  gen- 
eral principle,  in  the  law  of  evidence,  that  any  fact, 
admitted  by  the  pleadings  in  a  suit,  will,  if  not  thus 
excluded,  be  forever  conclusive,  (between  the  same 
parties,  and  those  in  privity  with  them),  in  any  other 
suit,  in  which  the  same  fact  may  come  in  question. 

Sec.  59.  Thus,  if  the  defendant  pleads  in  bar  a 
collateral  satisfaction-^as  a  pipe  of  wine — delivered 
to  the  plaintiff,  and  by  him  accepted,  in  fuU  satisfac- 
tion ;  and  the  plaintiff,  wishing  to  put  the  acceptance 

(d)  3  Black.  Com.  311.  Bac.  Abr,  Pleas,  &c.  H.  1  4.  Co. 
Litt.  124.  b.  126.  Plowd.  276.  b.  2  Saund.  103.  a.  b.  (n.  1.)  Litt. 
^  192-3. 

(e)  lid.  2  Saund.  103,  a.  (n.  1.)  Lawes'  PI.  141. 148.  Com. 
Dig.  Pleader,  N. 
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only  in  issue,  is  nevertheless  unwilling  to  let  the  fact 
of  delivery  stand,  as  an  estoppel  to  him  in  any  other 
case  ;  he  may  deny  the  delivery,  by  a  protestation,  and 
then,  '  for  replication,'  traverse  the  acceptance  (/) 
And  in  general,  when  on  one  side,  two  material  facts 
are  pleaded,  of  which  the  opposite  party  can  traverse 
but  one,  "v^thout  making  his  pleading  double,  he  may 
exclude  the  other,  to  the  intent  above  explained,  by 
a.  protestation,  (g)  (vi) 

Sec.  60.  A  protestation  is,  strictly,  no  part  of  the 
pleadings,  and  is  distinguished  from  them  in  its  form, 
by  always  commencing  with  the  word,  'protesting,' 
or  in  Latin,  'protestando.'  (h)  It  has  therefore  no 
effect  whatever,  in  the  principal  case,  the  legal  merits 
of  which  are,  upon  the  face  of  the  record,  precisely 
the  same  as  if  the  protestation  were  omitted.  Indeed 
all  traversable  facts,  which  are  denied  under  a  protes- 
tation, are  for  the  purpose  of  deciding  the  principal 
cause,  admitted,  (i)  Thus,  in  the  case  last  stated,  the 
delivery  of  the  wine,  which  the  protestation  denies, 

(/)  2  Chitt.  PI.  602.  644-5.     1  Lill.  Ent.  105.  106. 
(g-)  2  Chitt.  PI.  602. 

(A)  Lawes'  PI.  141.     2  Chitt.  PI.  602.    2  T.  E.  441. 
(2)  Bac.  Abr.  Pleas,  &c.  H.  4.     Lawes'  PI.  141-3. 

(vi)  On  sections  57  to  59. — Under  the  N.  Y.  Code,  wherever,  (by 
reason  of  the  defendant's  making  a  counter-claim,  or  on  the  motion 
of  the  defendant,  under  the  act  of  1860  allowing  him  to  call  for  a 
reply,)  there  is  need  of  any  denial  of  the  defendant's  answer,  on  the 
part  of  the  plaintiff; — both  facts  (as  by  the  examples  in  the  text) 
can  be  denied  separately,  or  generally.  If  there  be  no  counter-claim 
requiring  a  reply ;  or  no  reply  is  called  for ;  they  are  all  demed, 
by  being  '  deemed  controverted '  (Code  ^  168  ;) — which  would  seem 
to  be  a  sort  of  Code  fiction. 
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stands  upon  the  face  of  the  record,  (so  far  as  regards 
that  case),  as  confessed. 

Sec.  61.  Prom  these  principles  it  foUo-ws,  that  &, 
protestation  requires  no  answer;  and  that  the  facts, 
denied  or  excluded  by  it,  require  no  proof,  (k)  Hence 
it  also  follows,  that  a  protestation,  whic^  is  idle  or 
superfluous,  or  even  repugnant  to  the  pleading,  with  which 
it  is  connected,  does  not  injure  the  pleading,  even  on 
special  demurrer  Q) ;  since  the  protestation  forms  no 
part  of  the  pleading.  Such  a  protestation  is,  however, 
of  no  avail,  and  cannot,  therefore,  exclude  an  estop- 
pel, (m) 

Sec.  62.  And  it  seems,  that  in  general,  a  protesta- 
tion does  not  avail  the  party  protesting,  if  the  issue 
be  found  against  him  (n) :  The  reason  of  which  may 
perhaps  be,  that  as  his  pleading  is  found  to  be  false ;  the 
protestation  is,  therefore,  presumed  to  be  so.  This  rule, 
however,  appears  to  apply  only  to  those  cases,  in  which 
the  facts  protested  against  might  have  been  directly 
traversed,  (o)  When  the  issue  is  found  in  favor  of  the 
party  protesting,  the  protestation  has  its  full  intended 
effect,  as  above  explained,  (p)  It  is  also  observable, 
that  a  protestation  is  the  pnly  mode  of  denying  such 
facts,  as  cannot  be  put  in  issue,  (q) 

(k)  Com.  Dig.  Pleader,  N.  Bao.  Abr.  Pleas,  &o.  H.  4.  Lawes' 
PI.  143. 

(l)  Com.  Dig.  Pleader,  N.     Plowd.  276.  b.     Lawes'  PI.  142. 

(?w)l  lid. 

(n)  Co.  Litt.  124.  b.  126.  a.  Com.  Dig.  Pleader,  N.  2  Saund. 
103.  a.  b.  (n.  1.)     Lawes'  PI.  142. 

(o)  2  Saund.  103.  a.  b.  (n.  1.) 

Ip)  2  Saund.  103.  c.  (n.  1.) 

{q)  Plowd.  276.  b.    Lawes'  PL  141. 
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Sec.  63.  The  inducement  to  a  traverse  must  con- 
sist of  issuable  matter — ^whether  the  inducement  and 
traverse  go  to  one  and  the  same  point,  or  to  different 
points,  (r)  The  correctness  of  this  rule  has  been 
questioned,  as  it  regards  cases,  in  which  the  induce- 
ment and  traverse  both  go  to  the  same  point.  (5)  For  as 
the  party,  to  whom  such  a  traverse  is  tendered,  must 
(regularly)  join  in  it,  (if  material),  and  cannot  traverse 
the  inducement  (6) ;  why,  it  may  be  asked,  is  it 
necessary  that  the  inducement  should  consist  of  issu- 
able matter  ?  It  will  appear,  however,  upon  examina- 
tion, that  the  rule  is  founded  upon  sound  principle. 
For, 

Sec.  64.  1.  When  the  inducement  and  the  tra- 
verse go  to  the  same  point,  they  cannot,  in  the  nature 
of  the  thing,  be  properly  adapted  to  each  other,  unless 
the  traverse  follows,  as  a  necessary  inference,  from  the 
inducement  (ante,  §  14) ;  so  that  if  either  of  them  is 
true,  the  other  must  necessarily  be  so.  Indeed,  the 
inducement  and  the  traverse,  when  thus  adapted  to 
each  other,  (as  they  must  be,  in  order  to  be  secure 
against  a  demurrer),  assert  substantially  the  same  thing, 
though  in  different  forms — ^the  one  being  in  the  affir- 
mative, and  the  other  in  the  negative.  It  is  clear, 
therefore,  when  they  are  thus  adapted  to  each  other, 
that  if  the  traverse  consists  of  issuable  matter,  as  it 
confessedly  must ;  the  inducement  will,  and  must  of 

(r)  Bac.  Abr.  Pleas,  &c.  H.  1.    Com.  Dig.  Pleader,  G.  20.   Cro. 
Car.  336.     3  Salk.  353,    2  Leon.  32. 
(s)  Bac,  Abr.  Pleas,  &c.  H.  1.  in  notis. 


(6)  Because  a  traverse  of  the  inducement  would  be  a  traverse 
upon  a  traverse,  (ante,  §  42.) 
25 
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necessity,  consist  of  similar  matter,  or  rather  of  the 
same  matter,  differently  expressed. 

Sec.  65.  This  exposition  of  the  rule  may  be  sufl&- 
ciently  illustrated,  by  a  single  and  very  simple  exam- 
ple : — If  a  defendant  pleads  that  his  co-defendant  is 
dead,  and  the  plaintiff  replies  that  he  is  alive,  absque 
hoc  that  he  is  dead ;  the  inducement,  (that  he  is  alive), 
asserts  in  substance  the  same  fact,  as  does  the  traverse : 
That  '  he  is  alive,''  and  that  '  he  is  not  dead,^  being  in 
effect  the  same  proposition,  expressed  in  different 
terms ;  and  a  denial  of  either  of  these  assertions  is  a 
denial  of  the  other.  It  is  manifest  then,  that  if  the 
traverse,  in  this  case,  consists  of  issuable  matter ;  so 
necess^ily,  does  the  inducement.  A  similar  expla- 
nation will  be  found  applicable  to  every  other  instance, 
in  which  the  inducement  and  traverse  go  to  the  same 
point,  if  they  are  adapted  to  each  other ;  and  if  not, 
the  pleading  is,  for  that  cause,  demurrable,  {t) 

Sec.  66.  2.  When  the  inducement  and  traverse  go 
to  different  points,  (of  which,  it  is  believed,  no  instance 
occurs,  except  in  the  defendant's  plea),  the  rule  requir- 
ing the  inducement  to  consist  of  issuable  matter,  is 
founded  on  equally  clear,  though  different,  reasons 
from  those  mentioned  above.  In  cases  of  this  kind, 
the  inducement  is,  itself,  traversable ;  as  it  forms  a 
substantive  and  distinct  ground  of  defence,  not  embraced 
in  the  traverse,  and  is  indispensably  necessary,  to 
render  the  defence  complete,  or  co-extensive  with  the 
declaration.  And  it  is  manifest,  that  whatever  con- 
stitutes the  defendant's  answer  to  any  material  part  of 
the  complaint,  must  itself  be  material,  and  capable  of 

(0  Cro.  Car.  266.  336.    Com.  Dig.  Pleader,  G.  20. 
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being  put  in  issue.  Thus,  if  in  trespass,  the  defen- 
dant justifies  for  a  single  day,  with  a  traverse  that  he 
is  guilty  on  any  other  day ;  it  is  obviously  necessary 
that  the  matter  of  justification,  which  constitutes  the 
inducement  to  the  traverse,  be,  itself,  material  and 
issuable ;  since  the  defence  would  otherwise  be  defec- 
tive in  substance,  as  not  answering  the  wAoZe  gravamen 
{ante,  ch.  6,  §§  98,  99.)  The  rule,  then,  that  the 
inducement  to  a  traverse  must  consist  of  issuable  mat- 
ter— whether  it  goes  to  the  same  point  as  the  traverse, 
or  to  a  different  point — appears  to  be  fully  supported 
by  the  sound  principles  of  pleading. 

Sec.  67.  It  has  been  supposed  by  some  (u),  that 
an  inducement  to  a  traverse  is  but  an  arbitrary  form, 
answering  no  useful  purpose,  and  therefore  always 
unnecessary.  And  it  is  doubtless  true,  that  where  the 
inducement  and  traverse  go  to  the  same  point,  (in 
which  case  the  inducement  cannot,  in  general,  be  itself 
traversed  or  otherwise  answered),  an  inducement,  in 
many  cases,  answers  no  necessary  purpose  (ante,  §  38.) 
But  on  the  other  hand,  it  is  certain  that  in  many 
cases,  an  inducement  is  at  least  useful,  and  in  some, 
absolutely  necessary. 

Sec.  68.  Thus,  1.  Where  the  inducement  and  tra- 
verse both  go  to  the  same  point,  the  former  must,  in 
fair  and  liberal  practice,  be  deemed  useful,  in  disclos- 
ing the  particular  grounds  or  facts,  on  which  the  tra- 
verse is  founded,  and  by  which  it  is  to  be  maintained 
in  proof.  2.  In  many  cases  of  this  kind,  an  induce- 
ment is  indispensably  necessary,  to  avoid  a  negative 
pregnant,  which  the  traverse  would  otherwise  be,  {ante, 

(m)  1  Swift's  Dig.  629. 
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§§  35,  36.)  3.  Where  the  inducement  and  traverse 
go  to  different -poiats,  the  inducement  as  has  just  been 
shown,  is  a  substantive  and  indispensable  part  of  the 
defence.  It  may  also  be  suggested,  that  an  induce- 
ment, by  way  of  protestation  (which  is,  indeed,  no 
part  of  the  pleadings),  may  often  be  necessary,  for  the 
purpose  of  excluding  an  estoppel,  (ante,  §§  58,  59.) 


CHAPTER  VIII. 

Part  I. — op  duplicity. 

DUPLICITY.  NATURE   OF. 

Section  1.  Duplicity,  or  double  pleading,  consists 
in  alleging,  for  dtie  single  purpose  or  object,  two  or  more 
distinct  grounds  of  complaint,  or  defence,  when  one  of 
tliem  would  be  as  effectual  in  law,  as  both  or  all. 
This,  by  the  principles  of  the  common  law,  is  a  fault 
in  all  pleading ;  because  it  produces  useless  prolixity, 
and  always  tends  to  confusion,  and  to  the  multiplication 
of  issues,  (a)  Duplicity  in  the  declaration  has  been 
heretofore  described,  (ch.  4,  §  99) ;  and  it  now  remains 
to  treat  of  the  same  fault  in  the  subsequent  pleadings. 

Sec.  2.  The  rule  forbidding  double  pleading 
'  extends,'  says  Lord  Coke,  '  to  pleas  perpetual,  or 
peremptory,  and  not  to  pleas  dilatory ;  for  in  their  time 
and  place,  a  man  may  use  divers  of  them.'  (i)  But 
by  this,  is  not  meant  that  any  dilatory  plea  may  be 
double,  or  in  other  words,  that  it  may  consist  of  distinct 
matter,  or  answers  'to  one  and  the  same  thing;'  but 
merely,  that  as  there  are  several  kinds,  or  classes,  of 
dilatory  pleas,  having  distinct  offices  and  effects ;  a 
defendant  may  use  '  divers  of  them '  successively,  (each 
being  in  itself  smg/e),  in  their  proper  order,  {vid.  ch. 
5,  §  45.)  And  Lord  Coke  thus  distinguishes  dilatory 
pleas,  from  pleas  perpetual,  or  to  the  action ;  because 

(a)  Co.  Litt.  304.  a.    Finch' s  Law,  393.    8  Black.  Com.  311. 
Bae.  Abr.  Pleas,  &c.  K.  1. 
(J)Co.  Litt.  304.  a. 
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the  latter  are  pleas,  all  having  one  and  the  same  effect 
— that  of  perpetually  barring  the  action.  And  as  any 
one  of  these  latter  pleas,  if  good,  is  as  effectual,  for 
this  purpose,  as  any  number  of  them ;  the  common 
law  allows  but  one  of  them  '  to  one  and  same  thing ' — 
i.  e.  to  the  whole,  or  to  one  and  the  same  part,  of  the 
declaration,  or  demand. 

Sec.  3.  As  to  duplicity  in  the  pleadings  which 
follow  the  declaration,  the  rule  of  the  common  law  is, 
that  every  plea  mut  be  simple,  entire,  connected,  and 
confined  to  a  single  point,  i.  e.  a  single  ground  of  com- 
plaint, or  defence,  (c)  And  this  rule  extends  as  well 
to  traverses,  or  matter  of  denial  (ch.  7,  §  49),  as  to  the 
allegation  of  new  matter  (d) ;  and  as  well  to  the  repli-^ 
cation,  and  all  the  later  stages  of  the  pleadings,  as  to 
the  defendant's  j)/ea.  (e) 

Sec.  4.  According  to  the  general  description  alrea,dy 
given  of  duplicity,  a  double  plea  is  one,  which  con- 
sists of  several  distinct  and  independent  matters,  alleged 
to  the  same  point,  (i.  e.  to  the  whole,  or  to  one  and 
the  same  part,  of  the  demand,  or  defence),  and  requir- 
ing different  answers.  (/)  Thus,  if  the  defendant  pleads 
to  the  same  trespass,  a  justification  and  a  release — or  to 
the  same  debt,  duress  and  payment — or  pleads,  in  one 
and  the  same  suit,  two  causes  of  disability  in  the  plain- 

(c)  3  Black.  Com.  311. 

(d)  Bao.  Abr.  Pleas,  &c.  H.  1.  5'.  Co.  Litt.  126,  a.  1  Stra. 
317.    Bull.  N.  P.  93.    1  Burr.  316,  321. 

(e)  Cas.  Temp.  Hardw.  290.  Com.  Dig.  Pleader,  F.  16.  Fort 
335.     1  Stra.  317. 

(/  Co  Litt.  303.  b.  304,  a.    Bac.  Abr.  Pleas,  &o.  K.  1. 


OF  DUPLICITY.  391 


Co-defendants  may  plead  different  pleas. 


tiff — as  two  different  outlawries,  or  outlawry  and  alien- 
age ;  the  plea  is  ill  for  duplicity,  (g)  (i) 

Sec.  5.  But  the  giving  of  different  answers,  (each 
being  in  itself  single),  to  different  parts  of  the  declara- 
tion, or  writ,  does  not  constitute  duplicity :  Since 
the  different  matters,  so  pleaded,  are  not  alleged  to 
one  and  the  same  point  or  thing.  (A)  Ex  gr.  The  de- 
fendant may,  at  the  same  time,  as  to  part  of  the 
declaration,  plead  the  general  issue,  and  matter  of 
avoidance  to  the  residue — or  one  matter  of  abatement 
to  one  part  of  the  writ,  and  another,  to  another 
part  (i) :  Or  he  may,  in  the  same  manner,  plead  in 
abatement,  as  to  one  part  of  the  demand,  and  in  bar  as 

(g)  Com.  Dig.  Abatement,  C.  &  I.  3,  4.  Tidd,  589.  Lawes'  PI. 
108.     (Vid.  ch.  5,  ^  4,  5.) 

(h)  Co  Litt.  304,  a.  Bac.  Abr.  Pleas,  &c  K.  1.  N.  1.  Lawes' 
PI.  107. 

(?)  Com.  Dig.  Abatement,  I,  5.  Lawes'  PI.  107-8  Ante,  ch. 
5,^6. 


(i)  Under  the  N.  T.  Code,  there  is  no  demurrer  for  duplicity,  eo 
nomine,  as  that  is  not  one  of  the  grounds  for  demurrer  specified  in 
§  144  of  the  Code.  (But  see  ante,  chap.  iv.  note  xix).  And  by  §  150 
of  the  Code,  a  party  is  authorized  to  set  up  any  number  of  defences 
to  the  same  count,  or  gravamen.  It  has,  however,  been  held  that 
such  several  defences  must  not  be  so  inconsistent,  that  proving  one 
necessarily  disproves  the  other :  -  As,  that  tender  could  not  be  joined, 
in  an  answer,  with  a  denial.  2  E.  D.  Smith,  197.  See  8  How.  Pr. 
Eep.  356.  9  lb.  123.  251.  289.  290.  378.  10  lb.  40.  The  deci- 
sions, however,  are  in  conflict.  And,  (see  post,  this  chapter,  sections 
18  to  25,  and  the  notes,)  they  seem  to  be  against  the  prior  statutes 
here,  and  elswhere;  and  utterly  at  war  with  the  liberal  construction 
of  those  statutes ;-  which  was,  that  each  one,  of  several  pleas,  is  treat- 
ed, and  operates,  as  if  pleaded  alone  ;  and  each  must  stand,  or  fall, 
by  itself  J  (see  also,  post,  section  26  of  this  chapter.) 
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to  another  (k) — ex  gri  in  debt  on  two  bonds,  he  may- 
plead  a  nonjoinder,  or,  other  matter  of  abatement,  as 
to  one  of  them,  and  non  est  factum,  or  a  special  plea 
in  bar,  as  to  the  other,  (vid.  ch.  5,  §  7.) 

Sec.  6.^  And  whqre  there  are  several  defendants  iu 
the  same  suit,  each  of  them  may,  regularly,  plead  for 
himself  a  single  matter  of  defence  to  the  whole,  or 
different  matters  to  different  parts,  of  the  writ  or 
declaration.  (/)  In  other  words,  each  of  the  defend- 
ants may  plead  for  himself,  as  if  he  were  a  sole 
defendant.  For  otherwise,  any  one  of  them  might, 
through  obstinacy  or  ignorance,  or  even  by  collusion 
with  the  plaintiff,  reduce  the  others  to  the  alternative 
of  joining  in  a  false  or  frivolous  plea,  or  of  foregoing 
all  defence  whatever. 

Sec-  7.  But  this,  rule  does  not  hold,  where  in  an 
action  on  contract,  against  several  co-defendants,  >vhp 
are  charged  as  joint  contractors,  they  all  plead  the 
same  defence  to  the  action — as  where,  for  example, 
they  all  plead  the  general  issue,  or  the  same  matter  of 
avoidance.  In  this  case,  they  cannot  sever  in  plead- 
ing ;  but  must  plead  jointly,  (m)  Thus,  in  assumpsit 
against  two  or  more,  if  they  a],l  plead  non  assumipsit, 
or  any  other  common  defence ',  they  must  do  it  in  one 
and  the  same  plea,  and  cannot  plead  it,  each  for  him- 
self, or  severally,  (n)  For  in  an  action  on  contract, 
against  several,  where  they  all  rely  on  the  same  mat- 
ter of  defence,  there  can  be  no  necessity  for  their 

(ky  2  Bos.  &  P,  420,    Lawes'  PI.  108.     Vid.  10  Mod.  285^6. 
(Z)  Hob.  70,  250.    Stra.  50£i,  610, 1140.    2  Ld.  Bay.  1372.    Co, 
Lltt.  303,  a.    Lawes'  PL  132.    2  M,  &  S.  26. 
(«)- 6  Mass.  R.  444. 
(w)  lb. 
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sovering  in  pleadings  Any 'matter  of  defence,  which 
is  good  for  any  owe  of  them,  being  necessarily  good 
for  all;  because,  a  joint  contract  being  alleged — a 
joixkt  liability  must  be  established,  or  tliere  will  be  a 
variance  between  the  evidence  and  the  declaration, 
and  consecjuently  there  can  be  no  recovery.  And 
therefoxe,  if  they  all  agree  as  to  the  kind  of  answer 
to  be  given  to  the  action;  they  are  respectively  as 
safe  in  pleading  it  jointly,  as  they  cquld  be  in  alleging 
the  same  matter  of  defence  severally :  Whereas  in  an 
action  ex  delicto,  against  several,  the  same  matter  of 
defence,  which  may  be  good  for  orie  of  them,  may 
be  ill  for  the  others;  and  therefore  they  are  allowed 
to  plead  the  same  thing,  (the  general  issue,,  for  exam- 
ple) severally;  and  if  they  plead  thus,  one  may  be  con- 
victed and  another  acquitted,;  Torts,  though  charged 
as  joint,  being  several  as  well  as  joint.,  (o)  (1) 

Sec.  8.  And  even  in  an  action  ore  contract,  against 
several,  if  they  choose  different  defences,  they  may 
plead  severally,  i.  e.  eaph  a  sepftrate  plea,  for  him- 
self, (p)  For  such:  a  case  is  not  within  the  reason  of 
the  above  exception.  (§  7.)  Thu^,,  in  assumpsit  against 
two,  one  jaaj-pl^ajdnpn  assumpsit,  and- the  other  mat- 
ter of  avoidance^^as  infancy.  For  each  defendant 
m^st  be  at  liberty  to. choose  the  ground  of  his  own 
defence:    Otherwise,  seve;:al  defendants  charged  as 

(o)  1  Saund;  207.  a.  b,  (n.  2.) 

{p)  3  Esp.  Bep.  76.    5  lb,  47.    2  Mj.&S.  444.    • 


(1)  If,  however,  several  defendants,  charged  jointly  in  tort,  jom 
in  a  plea,  which  is  ill  for  either  of  them,  it  is  so  for  all  of  them 
(ante,  cb.  6,^  lOl-)"  For  an  entire  plea  cannot  he  severed,  in  its 
effect  j'  and;  the  defendants  might ;  have  plea<ded  the'  same  matter, 
severally.  ' 
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joint  contractors,  might  all  be  unjustly  subjected,  by 
the  refusal  of  any  one  of  them  to  unite  with  the 
others  in  a  proper  plea. 

Sec.  9.  The  'single  point,'  to  which  each  plea, 
replication,  &c.  is  required  to  be  confined,  need  not, 
as  of  course,  consist  of  a  single  fad.  (2)  For  several 
connected  facts  may  be,  and  frequently  are  necessary, 
to  constitute  a  single  complete  ground  of  demand  or 
defence.  (5)  Thus,  in  pleading  an  award  of  arbitra- 
tors, the  defendant  may,  and  must,  allege  the  submis- 
sion, with  a  statement  of  the  substance  of  it,  and  the 
making  of  the  award  by  the  arbitrators,  together  with 
a  statement  of  the  terms,  or  substance  of  it:  All 
these  facts  being  necessary  to  the  establishment  of 
the  single  defence  of  a  decision  of  the  controversy, 
by  an  award  of  arbitrators,  (r)  And  a  single  traverse 
either  of  the  submission,  or  of  the  award,  will  be  a 
sufficient  answer  to  the  whole  plea. 

Sec.  10.  Thus  also,  in  an  action  for  malicious 
■prosecution — or  in  false  imprisonment  against  a  sheriff 
for  an  arrest  made  on  suspicion  of  felony — the  defend- 
ant may  plead  in  bar  all  such  circumstantial  facts 
(however  numerous),  as  conduce  to  show  reasonable 
grounds  of  suspicion,  as  the  cause  of  the  prosecution, 
or  arrest.  For  all  such  facts  go  to  constitute  the 
single  defence  of  probable  cause  (s) ;  and  the  replica- 

(g)  Bac.  Abr.  Pleas,  &o.  K.  2.  2  Black.  Eep.  1028.  1  Burr 
320-1.    3  Salk.  142.    3  M.  &  S.  180.    2  Johns.  E.  433.  462. 

(r)  2  Chitt.  PI.  487-8. 

(«)  Cro.  Eliz.  134.  871.  900,  Brigm.'  61.  2  Hawk.  P.  C.  eh.  12. 
§  8-^16. 

(2)  This  rule,  as  applied  to  a  traverse,  has  been  already  explained, 
oh.  7,  §  51.  . 
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tion,  de  injuria,  §-c.  absque  tali  causa,  answers  the 
whole  plea— so  that  the  diflferent  facts  pleaded  do  not 
require  different  answers,  and  consequently  do  not 
conduce  to  multiply  issues.  The  general  replication 
de  injurid,  §-c.  absque  tali  causa,  is  a  sufficient  traverse, 
of  all  the  facts  pleaded,  (ii) 

Sec.  11.  But  if  the  defendant,  in  the  case  last 
supposed,  relies  for  his  justification,  upon  any  crimi- 
nal act  of  the  plaintiff — as,  when  he  justifies  the 
arrest,  on  the  ground  of  a  felony  actually  committed 
by  the  plaintiff;  he  can  allege  in  his  plea  only  one 
such  act,  without  making  his  defence  double :  Because 
one  actual  felony  is  as  complete  a  justification  as 
several  would  be. 

Sec.  12.  When,  however,  the  fact,  relied  on  as  the 
gist  of  the  defence,  is  but  the  consequence  of  another 
fact — or  when  one  of  them  is  a  necessary  or  proper 
inducement  to  the  other,  both  may  be  pleaded,  without 
making  the  plea  double,  (m)  And  therefore  an  execu- 
tor, when  sued  for  a  debt  due  from  his  testator,  may 
plead  that  he  has  'fully  administered,  and  so  has 
nothing  in  his  hands.'  For  the  allegation  of  '  fully 
administered,'  serves  merely  to  show  how  and  why  the 
defendant  has  nothing  in  his  hands.  So  also,  to  an 
action  by  a  woman,  the  defendant  may  plead  that 
after  the  cause  of  action  accrued,  she  took  husband, 
and  that  the  husband  afterwards  released  the  action. 
For  it  would  be  of  no  avail  to  plead  the  release,  with- 

(m)  Plowd.  140.  a.    Poph.  186.    Mo.  25.    Com.  Dig.  Pleader,  E. 
2.     March,  74,  Latch,  149.    1  Burr.  320. 


(ii)  The  rule  is  the  same,  as  to  answers,  under  the  N,  T.  Code. 
Otis  vs.  Ross,  8  How.  Pr.  Rep.  193. 
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out  showing  the  marriage.  Neither  of  these  pleas,  it 
may  be  observed,  requires  more  than  a  single  answer. 

Sec.  13.  In  debt  on  bond,  the  assignment  of  more 
than  oree  breach  of  the  condition,  in  the  replication, 
is  by  the  common  law,  duplicity  {y) :  Because,  at  com- 
mon law,  one  breach  incurs  the  forfeiture  of  the  whole 
penalty ;  alid  nothing  more  could  ensue  in  the  plain- 
tiff's favor,  from  any  number  of  breaches.  Besides, 
they  would  all  go  tO'orae  and  the;  same  point,  viz.  the 
forfeiture  of  the  entire  penalty. 

Sec.  14.  But  in  covenant  br'dken,  the  plaintiff  may, 
by  the  common  law,  assign  as  many  breaches  as  he 
may  think  proper,  (ib)  FOr  in  this  action,  the  plain- 
tiff can  recover  only  the  damages  actually  incurred 
from  a  breach  or  breaches  of  the  coveniant;  and  can 
legally  prove  lio  other  breaches  than  those  alleged. 

S]Ecl  15.  And  now,  since  the  statute  8  &  9  W.  3, 
c.  11,  §  8,  by  which  courts  of  law  are  enabled  to  re- 
lieve a-gainst  penalties,  in  bonds  for  the  performance 
of  covenants,  or  agreements  in  indentures,  deeds,  &c., 
the  plaintiff,  in  all  actions  on  penal  bonds,  falling 
within  that  statute,  may,  by  express  provision  in  the 
act,  assign  as  many  breaches  as  he  pleases ;  and  ought 
for,, his  own  sake,  to  assign  as  majiiy  as  there  are  (x) : 
Because  in  all  cases  within  the  statute,  the  plaintiff 
can  recover  for  such  breaches  only  as  are  assigned; 

(v)  Com.  Dig.  Pleader,  0.  33.  Goml).  297.  3  Salk.  108.  2 
Ws.  26T.    Lawes'  PI.  25-7. , 

{w)  Com.  liig.  Pleader,  G.  33.  Cro.  Car.  176.  Bao.  Abr. 
Covenant,  I. 

—(Try  '3^GTiLbirr€xmnantf  I:  2  Black  Sep.  1016. 1111.  2  Burr 
820,  2;<mis.  377.,  Gowp.  357.  2  Chitt.Pl.  153.  8  T,  K.  126. 
6  East,  550.  613.    1  Saund.  58.  (n.  1.)    2  Mass.  E.  542. 
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and  thus  the  same  rule  of  damages,  and  of  pleading, 
is  now,  in  England,  established  in  these  cases,  as  by 
the  common  law  prevails  in  actions  of  covenant  broken. 
The  same  rule  exists  in  the  state  of  Connecticut,  in  all 
actions,  in  general,  on  penal  obligations,  (iii) 

Sec.  16.  Mere  surplusage,  pleaded  in  connexion 
with  what  is  material,  never  renders  a  plea  double  (y), 
not  only  because  utile  per  inutile  non  vitiatur;  but 
more  particularly,  because  matter  of  surplusage  re- 

(y)  1  Keb.  661.  1  Sid.  175.  Doet,  PI.  138.  Bao.  Abr.  Pleas, 
&c.  K.  2. 

(iii)  On  sections  13  to  15.  As,  under  the  N.  Y.  Code,  we  have 
wo  form  of  action ;  and  as  courts  always  avoid  inflicting,  or  en- 
forcing, penalties,  when  they  can  do  so ; — a  suit  here,  on  a,  bond 
conditioned  for  aught  but  the  payment  of  money,  would  come  under 
the  latter  sections ;  and  only  the  damages  actually  incurred  would 
be  recovered.  Therefore,  our  rule  must  be,  on  all  such  bonds,  to 
allege  all  the  breaches  relied  on.  A  fortiori,  such  must  be  our 
rule,  where  the  suit  is  for  breaches  of  a  covenant,  which  fixes  no 
amount  as  damages  for  a  breach.     (See  16  N.  Y.  Kep.  275.  479.) 

Indeed,  in  the  case  of  'penal  bonds,  this  is  expressly  provided  for, 
in  the  N.  Y.  Revised  Statutes ;  (3  Rev.  St.  5th  Ed.  p.  661.  §§  5  to 
9j) — that  is,  so  far  that  the  specific  breaches  must  be  alleged  in  the 
declaration,  (now  complaint ;)  though  the  nominal  recovery  be  for 
the  penalty  of  the  bond.  As  to  this  nominal  recovery,  it  may  be 
observed,  that  it  was  based  on  the  ground  that  one  breach  forfeited 
the  whole  penalty ;  and,  further,  there  was  originally,  at  common 
law,  a  legal  necessity  for  it,  arising  from  the  form  of  the  action, — 
debt ;  in  which  the  exact  debt  claimed  must  be  recovered,  or  there 
could  be  720  recovery.  (3  Bla.  Com.  154-5.)  Now,  however,  that 
we  have  not  the  form  of  action ;  and  are  obliged  to  allege  specific 
breaches;  there  would  seem  to  be  mo  reason  why  the  judgment 
should  be  for  any  sum  different  from  the  damages  actually  assessed 
for  those  breaches.  (Ante,  chap.  IV.  note  iv.  19  How.  Pr.  Rep. 
885.)  The  summons,  required  in  such  a  suit,  would  be  one  asking 
relief;  (ante,  chap.  IV.  note  viii.) 
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quires  no  answer,  and  consequently  does  not  tend  to 
multiply  issues.  If  therefore  the  defendant  pleads 
payment,  and  also  a  previous  readiness  to  pay ;  the  plea 
is  not  double :  For  the  alleged  readiness  to  pay  is  not 
issuable. 

Sec.  17.  But  any  thing  in  itself  material,  though  ill 
pleaded,  will,  if  pleaded  in  connexion  with  other  issu- 
able matter,  render  the  pleading  double,  (z)  And 
therefore,  where  in  trespass  for  assault  and  battery, 
the  defeiidant  justified,  by  alleging,  a  molliter  nanus 
imposuit  for  the  due  correction  of  the  plaintiff  as  his 
servant,  and  also  averred  that  the  plaintiff  had  re- 
leased the.  cause  of  complaint,  but  without  averring 
that  the  release  was  by  deed ;  it  was  resolved,  that  the 
latter  averment  made  the  plea  double  (a) :  Because 
the  alleged  release,  though  ill  pleaded,  in  not  being 
alleged  to  be  hy  deed,  was  nevertheless  issuable.  And 
it  was  held,  in  the  same  case,  that  any  matter  which, 
if  well  pleaded,  would  make  a  pleading  double,  would 
have  the  same  effect,  though  ill  pleaded :  Since  such 
matter  cannot  be  regarded  as  surplusage,  nor  the  plea, 
which  alleges  it,  as  void-  (3) 

Sec,  18.  As  instances  frequently  occur,  however, 
in  which  there  exist  two  or  more  distinct  grounds  of 
defence,  to  one  and  the  same  demand ;  it  is  obvious, 
that  the  common-law  rule,  confining  the  defendant 

(z)  Bac.  Abr.  Pleas,  &e.  K.  2. 
(a)  lb.  1  Keb.  661.     1  Sid.  175. 


(3)  By  a  void  plea,  is  to  be  understood  one,  of  which  the  adverse 
party  is  not  bound  to  take  notice  in  any  way,  and  which  he  may 
therefore  entirely  pass  over,  by  signing  judgment  as  for  want  of  a. 
plea. 
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to  a  single  plea  consisting  of  a  single  matter  of  defence, 
must  sometimes  have  operated  unjustly  against  him : 
Inasmuch  as  any  misapprehension  on  his  part,  or  on 
that  of  his  counsel,  in  regard  to  the  law,  or  the  facts 
of  the  case,  or  as  to  the  eventual  state  of  the  proof, 
might  sometimes  induce  him  to  choose  an  unavailing 
defence,  in  preference  to  another,  which  would  have 
been  successful.  And  thus  he  may  have  been  sub- 
jected to  a  recovery,  when  the  right  of  the  contro- 
versy, both  in  law  and  in  fact,  was  on  his  side. 
These  considerations  occasioned  the  enactment  of  the 
statute  4  Ann,  c.  16,  §  4,  which  provides  that  'it 
shall  be  lawful,  for  any  defendant,  or  tenant,  in  any 
action  or  suit,  or  for  any  plaintiff  in  replevin,  in  any 
court  of  record,  with  leave  of  the  court,  to  plead  as 
many  several  matters  thereto  as  he  shall  think  neces- 
sary for  his  defence.'  (b)  (4) 

Sec.  19.  Under  this  statute,  the  defendant,  in  any 
English  court  of  record,  may,  with  leave  of  the  court, 
plead  as  many  different  pleas  in  bar,  (each  being  in 
itself  single,)  as  he  may  think  proper,  (c)  But  though 
this  statute  allows  the  defendant  to  plead  several  dis- 
tinct and  substantive  matters  of  defence,  (in  several 
distinct  pleas,)  to  the  whole,  or  one  and  the  same  part  of 
the  plaintiff's  demand  ;  yet  it  does  not  authorize  him 
to  allege  more  than  one  ground  of  defence,  in  one  plea. 
Each  plea  must  still  be  single,  as  by  the  rule  of  the 
common  law.  (d) 

{b)  Bao.  Abr.  Pleas,  &c.  K.  3. 

(c)  3  Black.  Com.  308.     Lawes'  PI.  27-8. 

(^d)  Lawes'  PI.  131.     1  Chitt.  PI.  512,  513. 

(4)  There  is  a  similar  statute  in  the  state  of  Connecticut,  and 
probably  in  most  of  the  states  in  the  American  Union. 
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Sec.  20.  Whenever  the  defendant  pleads,  in  pur- 
suance of  this  statute,  more  than  one  plea  in  bar,  to 
one  and  the  same  demand,  or  thing,  all  of  them, 
except  the  first,  should  (regularly)  purport  to  be 
pleaded,  with  leave  of  the  court — as  in  the  following 
form,  viz  :  'and  for  a  further  plea  in  this  behalf,  the 
said  C.  D.  by  leave  of  the  court  here  for  this  purpose 
first  had  and  obtained,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  says'  &c.  (e) 
This,  or  some  similar  form,  seems  necessary  by  the 
terms  of  the  statute;  which  makes  it  lawful  for  the 
defendant,  only  'with  leave  of  the  court,'  to  plead 
more  than  one  plea.  The  omission  of  this  formula, 
however,  is  held  to  be  an  irregularity  only,  and  not 
error,  nor  cause  for  demurrer,  (ee)  (iv) 

Sec.  21,  This  statute  extends  only  to  pleas  to  the 
declaration,  and  does  not  embrace  replications,  rejoin- 
ders, or  any  of  the  subsequent  pleadings.  (/)  For  in 
these  later  stages  of  the  pleadings,  the  privilege  of 
making  several  answers  to  the  same  thing,  can  seldom 
be  necessary  or  useful.  As  to  these  pleadings,  there- 
fore, the  common-law  rule  against  duplicity  still 
remains  in  full  force.  And  therefore  the  plaintiff 
cannot,  under  this  statute,  reply  two  several  matters 
to  one  plea,  nor  the  defendant  rejoin  different  matters 
to  one  replication,  (g) 

(e)  Lawes'  PI.  132.     2  CMtt.  PI.  421-2.     Com.  Dig.  Pleader, 
E.  2.     Story's  PI.  72,  76. 

(ee)  Andr.  109.     1  Wils.  219.     3  N.  Hamp.  K.  523. 

(/)  Bac.  Abr.  Pleas,  &c.  K.  2,     Com.  Dig.  Pleader,  E.  2. 

(g)  lid. 


(iv)  No  leave  of  court  is  required,  in  N.  Y.— It  is  matter  of  right. 
Code,  k  150. 
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Sec.  22.  The  plaintiff  is  at  liberty,  however,  to 
reply  separately,  to  each  of  the  defendant's  pl6as — so 
that  he  may  still  plead  as  many  replications,  (each 
being  itself  single,)  as  there  are  separate  ■pleas  ad- 
mitting of  answers.  For,  according  to  the  first 
principles  of  pleading,  each  party  must  have  a  right 
to  answer,  in  some  form,  all  that  is  alleged  against 
him.  (h)  (v) 

Sec.  23.  The  statute  is  also  limited,  in  construc- 
tion, to  such  pleas  of  the  defendant  as  go  to  the  action, 
and  does  not  extend  to  dilatory  pleas,  {i)  For  though 
the  terms  of  the  statute  do  not  exclude  pleas  of  the 
latter  class ;  yet  as  these  are  not  favored  by  the  law ; 
the  court  will  not,  in  its  discretion,  give  the  defendant 
leave  to  plead  two  of  them  to  the  same  thing,  (vi) 

Sec.  24.  If  any  one  of  several  pleas  pleaded  to- 
gether, under  this  statute,  is  determined  in  the 
defendant's  favor;  it  is  a  good  bar  to  the  action,  or 
at  least  to  so  much  of  the  plaintiff's  demand,  as  the 
plea  extends  to;  although  all  the  others  should  be 
determined  in  favor  of  the  plaintiff.  For  one  good 
defence  is  as  available,  as  far  as  it  extends,  as  two  or 
more  would  be.     If  therefore,  any  one  of  the  pleas, 


{h)  1  Saund.  337.  b.  (n.  2.) 

{i)  1  Sell.  Pract.  275.     Steph.  PI.  295. 


(v)  Where  a  reply  can,  under  the  N.  Y.  Code,  be  made  at  all,  the 
plaintiff  may,  of  course,  reply  separately  to  each  separate  matter, 
or  cause,  of  counter-claim : — Or  of  defence,  where,  under  the  act 
of  1860,  the  defendant  calls  upon  him  to  reply.  Code,  §  153,  as 
amended  by  act  of  1860.     3  Kern.  248. 

(vi)  The  terms  of  the  N.  Y.  Code  seem  to  include  demurrers ; 
and  as  no  leave  of  court  is  here  required,  the  rule  in  the  text  would 
be  inapplicable  here.     (See  ante,  Chap.  V.  sections  1  to  8,  note.) 
26 
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pleaded  to  any  one  count  in  the  declaration,  prevails, 
either  on  an  issue  in  fact  or  in  law ;  it  is  an  eiFectual 
bar  as  to  that  count ;  and  if  any  one  plea  to  the  whole 
declaration  thus  prevails,  it  bars  the  whole  action,  (k) 
Sec.  25.  When  several  pleas  in  bar  are  pleaded, 
in  virtue  of  this  statute,  to  one  and  the  same  thing  or 
demand,  each  of  them  is  treated,  and  operates,  as  if 
it  were  pleaded  alone :  It  being  an  established  rule, 
that  o'ne  of  them  '  cannot,'  in  the  language  of  Lord 
Ch.  J.  Willes,  '  be  taken  in  to  help  or  destroy  another  5' 
but  that  '  every  plea  must  stand  or  fall,  by  itself.'  (l) 
And  the  opinion  of  Mr.  J.  Buller  is  expressed  in 
terms  almost  literally  the  same.  (11)  No  one  of  them, 
therefore,  can  have  the  effect  of  dispensing  with  the 
proof  of  what  is  denied  by  another,  {m)  Hence  if  the 
defendant  pleads,  first  the  general  issue,  and  then 
pleads  specially  matter  in  avoidance,  which  impliedly 
confesses  the  declaration — (as  if  he  pleads  first,  non 
est- factum,  and  adds  a  special  plea  of  usury,  duress, 
infancy,  payment,  &c. ;  or  pleads  all  these,  in  susA|s- 
sive  special  pleas — or  pleads  first,  not  guilty,  and  tnen 
special  matter  of  justification  or  discharge) ;  the  matter 
of  avoidance  thus  pleaded,  though  inconsistent  with 
the  general  issue,  does  not  supersede  the  necessity  of 
the  plaintiff's  proving  his  declaration.  (5)     For  a  con- 

(h)  2  Burr.  753.     1  Saund.  80.  (n,  1.) 

(Z)  Willes,  380. 
,     (11)  1  T.  R.  lib— Ace.  5  Serg.  &  R.  411,  per  Duncan,  J. 

(m)  2  East,  426.  5  lb.  463.  2  Johns.  R.  437.  2  Phil.  Ev. 
97.  n.  a.  1  Stark.  Ev.  296.  n.  389.  n.  1  Chitt.  PI.  543.  5  Taunt. 
233.     2  N.  Hamp.  R.  89. 

(5)  See  a  contrary  opinion,  15  Mass.  R.  48,  where,  in  an  action 
of  slander,  the  defendant  pleaded  (in  virtue  of  a  statue,  similar  to 
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trary  rule  would  defeat  the  very  object  of  the  statute 
— which  manifestly  is,  to  enable  the  defendant,  not 
only  to  plead,  but  on  the  trial,  to  rely  upon,  as  many 
different  defences,  as  he  may  choose  to  put  upon  the 
record.  But  if  a  plea  in  avoidance  were  held  to  des- 
troy the  effect  of  the  general  issue;  it  is  manifest 
that  the  statute,  allowing  the  defendant  to  plead  both 
pleas,  would  be  altogether  nugatory.  And  the  effect 
would  plainly  be  the  same,  if  one  of  two  inconsistent 
pleas  in  avoidance  (as  payment,  and  accord  and  satisfac- 
tion, both  pleaded  to  the  whole  demand),  were  held 
to  disprove  the  other.  Indeed,  it  appears  clear,  that 
the  benefit  or  privilege  intended  to  be  conferred  upon 
the  defendant,  by  this  statute,  must  be  lost  to  him, 
unless  his  several  pleas  are  treated,  and  allowed  to 
operate,  as  entirely  independent  of  each  other,  (vii) 

Sec.  26.  Many  questions  have  heretofore  arisen, 
as  to  what  several  defences  in  bar  may  be  pleaded 
together,  under  this  statute,  to  one  and  the  same 

that  of  4  Ann,)  the  general  issue,  and  also  a  special  justification : 
In  which  case  it  was  resolved,  that  the  admission  contained  in  the 
special  plea,  that  the  words  charged  were  uttered  by  the  defendant, 
was  sufficient  proof  of  that  fact ;  and  that  the  plaintiff  was,  conse- 
quently, not  bound  to  prove  the  uttering  of  the  words.  And  in  the 
very  ingenious  argument. of  the  learned  judge,  who  delivered  the 
opinion  of  the  court,  the  same  rule  is  held  to  extend  to  every  case, 
in  which  the  general  issue,  and  a  special  plea  in  avoidance,  are 
pleaded  to  one  and  the  same  demand.  But  this  opinion  appears  to 
be  opposed,  not  only  to  the  spirit  of  the  statute,  but  to  the  general 
practice  under  it. 

(vii)  The  N.  Y.  rule  must  be  according  to  the  text ;  and  not  as 
the  Massachusetts  case  (cited)  holds :  A  denial  and  an  avoidance 
may  be  put  in,  to  the  same  cause  of  action;  and  the  plaintiff  must 
prove  the  allegations,  which  are  denied  ;  (ante  note  i.  this  chapter.) 
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demand;  and  a  copious  catalogue  of  such  pleas  as 
may,  and  of  such  as  may  not,  be  thus  pleaded  to- 
gether, is.  presented  in  Comyri's  Digest,  Pleader,  E.  2. 
Tor  an  opinion  was  formerly  entertained,  that  mere 
inconsistency  between  two .  given  pleas  was  a  decisive 
objection  to  their  being  pleaded  together,  under  the 
statute.  But  if  such  a  rule  should  prevail,  the  statute 
would,  in  a  great  measure,  be  practically  repealed. 
For  the  general  issue,  which  is  almost  universally  the 
first  of  the  several  pleas  pleaded  together  under  the 
statute,  is,  on  strict  common-law  principles,'  inconsis- 
tent with  almost  every  special  matter  of  defence  what- 
ever (6),;  Since  the  general  issue  denies,  while  a  plea 
in  avoidance  admits,  ihe  truth  of  the  declaration.  At 
this  day,  however,  it  appears  to  be  generally  under- 
stood as  a  sound  rule,  in  the  construction  of  the 
statute,  that  mere  inconsistency,  between  two  or  more 
pleas  in  bar,  is  no  objection  to  their  being  pleaded 
together  {n) :  A  rule,  which  would  appear  to  follow 
of  course  from  one  before  laid  down,  viz :  that  each 
of  several  pleas,  thus  pleaded  together,  is  to  be  con- 
sidered as  independent  of  all  the  others,  and  to  operate 
as  if  pleaded  alone,  (viii) 

(n)  1  Chitt.  PI.  540-542.  2  lb.  431,  n.  d.  4  T.  K.  194.  13 
East,  255.  2  Phil.  Ev.  97,  n.  a.  Com.  Dig.  Pleader,  E.  2.  1  SeU. 
Pract.  299.     5  Taunt.  340.     8  Bing.  635.     3  Pick.  388. 

(6)  This  proposition,  as  applied  to  actions  on  the  case,  and  especi- 
ally the  action  of  assumpsit,  must  be  understood  with  some  modifica- 
tion. In  these  equitable  actions,  which  were  Unknown  to  the  ancient 
common  law,  the  general  issue  is  deemed  consistent  with,  and  com- 
prehends many  matters  of  mere  avoidance.  {Vid.  ch.  6,  §§  46 
to  54.) 

(viii)  This  reasoning  seems ,  entirely  conclusive.  Such  must  be 
our  rule,  under  the  N.  Y.  Code :  And  Mr.  Justice  Harris,  in  9 
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Sec.  27  And  it  seems  now,  that  when  the  several 
matters  of  defence,  proposed  to  be  pleaded,  all  require 
the  same  mode  of  trial  (as  by  jury),  the  defendant 
may  plead,  with  the  general  issue,  any  special  plea, 
except  that  of  tender,  (o)  The  reason,  why  tender 
cannot  be  pleaded  with  the  general  issue,  is  not,  how- 
ever, merely  or  chiefly,  that  it  is  inconsistent  with  that 
issue  (for  so,  generally,  are  all  special  pleas  in  bar) ; 
but  that  the  former  admits  the  debt  or  damages  de- 
manded to  be  still  due,  and  in  its  effect  goes  only  in 
bar  of  the  costs,  and  the  nominal  damages  of  deten- 
tion— while  the  general  issue  and  other  pleas  in  bar, 
in  general,  deny  any  existing  liability  or  legal  duty 
on  the  part  of  the  defendant.  Actions  on  penal 
statutes  are,  by  the  express  words  of  the  statute  of 
Anne,  excluded  from  its  operation,  (p)  And  it  is  held, 
that  the  statute  does  not  extend  to  actions  at  the  suit 
of  the  king,  (pp) 

Sec.  28.  Neither  at  common  law,  nor  under  the 
statute  of  Anne,  can  a  party  plead,  and  demur,  to  the 
same  matter  or  thing  (q) — not  at  common  law,  by 
reason  of  the  incongruity '  between  the  plea  and  the 

(o)  4  T.  E.  194.    5  lb.  97.     1  Chitt.  PI.  541.    Steph.  PL  293. 

(p)  2  Stra.  1044.  4  T.  E.  701.  1  Chitt.  PI.  641.  2  Wils.  21. 
Barnes,  365.     Cas.  Temp.  Hard*.  262. 

(pp)  Parker's  Rep.  1.  Forrest's  Eep.  57;  where  it  is  said  that 
the  case  in  Com.  E.  422,  is  misreported. 

(q)  Bao.  Abr.  Pleas,  &c.  K.  1.  N.  1. 


How.  Pr.  Eep.  290,-^though  he  properly  repudiates  some  deci- 
sions,— does  not  go  as  far  as  the  principle  would  bear  him.  Mere 
inconsistency,  between  two  such  parts  of  an  answer,  is  no  reason 
why  both  should  not  stand  ;^-no  matter  how  absolute  that  inconsis- 
tency; (see  note  i,  this  chapter.) 
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demurrer;  not  under  the  statute,  because  that  only 
enables  the  defendant  to  plead  several  matters,  &c. : 
Whereas  a  demurrer  merely  assigns  a  reason  for  not 
pleading,  and  is  not  considered  as  a  plea,  (ix) 

Sec.  29.  But  double  pleading  (or  duplicity),  when 
not  warranted  by  the  statute,  is  only  a  fault  in  form ; 
and  therefore,  under  the  statute,  27  Uliz.  c.  5  (7),  no 
advantage  can  be  taken  of  it,  except  by  special  demur- 
rer, (r)  For  the  ground  of  objection  to  such  pleading 
is,  not  that  it  is  deficient  in  substance ;  but  that  it  con- 
tains more  than  is  necessary,  (x) 

Sec.  30.  But  though,  where  two  distinct  and  suffi- 
cient matters,  not  warranted  by  the  statute  to  be 
pleaded  together,  are  pleaded  to  the  same  point,  by 
one  party,  the  other  may  demur  for  that  cause ;  yet 

(r)  Bac.  Abr.  Pleas,  &c.  K.  1.  2  Lill.  Ab.  397.  1  Saund.  337, 
b.  (n.  3.)  Com.  E.  115.  Com.  Dig.  Pleader,  E.  2.  1  Wils.  219. 
1  Bos.  &  P.  415,  416.  Lawes'  PI.  132-5.  6  Mass.  E.  337-8.  2 
N.  Hamp.  E.  l80.  308. 

(7)  Tor  this  statute,  see  Demurrer,  ch.  9. 

(ix)  So  held  under  the  N.  T.  Code.  (12  How.  Pr.  Eep.  563.) 
But  where,  to  reach  a  ground,  which  is  called  a  cause  for  demurrer, 
the  allegation  of  new  matter  is  required;  and  so  (new  matter  being 
improper,  in  a  demurrer,  31  Barb.  344)  the  defendant  is  compelled 
to  answer  ;  can  he,  (on  principle,)  take,  in  his  answer,  that  ground 
with  an  answer  on  the  merits  ? — It  may  depend  on  the  nature  of  the 
■particular  ground  thus  in  the  answer. — Some  causes, — (really  in 
abatement,  not  properly  demurrers,) — may  be  so  joined.  4  Kern. 
465.  469. 

(x)  In  N.  Y.  under  the  Code,  a  motion  to  strike  out  one,  is  the 
only  remedy.  If  both  are  allowed  to  remain,  loth  must  be  tried, — 
by  the  principle  of  the  next  section.  How.  then,  can  there  be  any 
claim  to  make  the  defendant,  at  the  trial,  elect  which  ground  of 
answer  to  proceed  upon  ? — He  is  entitled  to  both. 
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if,  instead  of  demurring,  he  pleads  over ;  he  must 
answer  both  of  them :  Otherwise,  the  part  unan- 
swered will  remain  decisive  against  him.  (5)  And  in 
such  a  case,  an  answer  (in  itself  single),  to  each  mat- 
ter, does  not  constitute  duplicity :  For  the  two  answers 
are  not  to  one  and  the  same  point,  but  to  two  different 
points.  If,  for  example,  to  a  plea  of  infancy,  in 
assumpsit,  the  plaintiff  replies  necessaries,  and  also  a 
promise  after  full  age;  the  defendant,  if  he  does  not 
demur  for  the  duplicity,  must  give  a  substantive, 
single  answer  to  the  allegation  of  necessaries,  and 
another,  to  that  of  the  subsequent  promise.  For  if 
the  rejoinder  should  answer  but  one  of  these  allega- 
tions; the  other,  remaining  unanswered,  would  des- 
troy the  plea  in  bar.  \ 

Sec.  31.  The  rule,  requiring  a  demurrer,  for 
duplicity,  to  be  special,  does  not  extend  to  declara- 
tions, in  which  there  is  a  misjoinder  of  causes  of  ac- 
tion— or  in  other  words,  to  cases,  in  which  the  plain- 
tiff joins,  in  different  counts  in  one  declaration, 
different  and  incongruous  causes  of  action,  as  sub- 
stantive and  distinct  grounds  of  recovery :  As,  where 
he  thus  joins  contract  and  tort,  or  case  and  trespass. 
Such  a  misjoinder  has  been  heretofore  shown  to  be 
an  incurable  fault,  and  consequently  ill,  on  general 
demurrer  or  (with  the  exception  mentioned,  ante, 
c.  4,  §  97),  on  motion  in  arrest  of  judgment,  after  ver- 
dict, or  on  writ  of  error,  (t) 

(s)  1  Vent.  272.     Bac.  Abr.  Pleas,  &c.  K.  1. 

(it)  1  Salk.  10.  Bac.  Abr.  Pleas,  &c.  B.  3.  1  T.  E.  274.  1  H. 
Black.  108.  2  Bos.  &  P.  424.  7  Barn.  &  Cresw.  444.  12  Johns. 
E.  349.    11  Mass.  E,  59,  60.     1  M.  &  S.  360, 


408  CHAPTER  VIII.— PART  II. 

Profert  of  deeds,  when  necessary. 


Part  II. — Of  Profert  and  Oyer. 

Sec.  32.  It  is  a  general  rule  of  the  common  law, 
that  when  a  party  declares  on,  or  otherwise  pl,eads, 
a  deed  (as  a  bond,  covenant,  &c.)  and  makes  title  under 
it  (i.  e.  founds  his  demand  or  defence  upon  it),  he 
must  make  a  profert  of  it  in  his  pleading,  by  averring 
that  he  '  brings  here  into  court  the  said  writing  obliga- 
tory,' (or  other  deed.)  (u)  (xi) 

Sec.  33.  The  practical  use  of  a  profert,  in  plead- 
ing, appears  to  be,  that  it  enables  the  court  to  inspect 
the  instrument  pleaded  (8),  (the  construction  and 
legal  effect  of  which  are  matter  of  law)  ;  and  entitle 
the  adverse  party  to  oyer  of  it,  (v) 

Sec.  34.     Craving  oyer  of  a  writing,  according  to 

{u)  Com.  Dig.  Pleader,  0.  1.     10  Co.  92,' a.  b.     1  Brownl.  221. 
YelT.  201.     3  Black.  Com.  App.  XXII.     Lawes'  PI,  96-7. 
(V)  10  Co.  92,  b.     1  Chitt.  PI.  414.     1  Arolib.  Pr.  164. 

(8)  "When  profert  is  made,  the  deed  is  supposed  to  be  in  court, 
and  to  remain  there,  to  the  end  of  the  term,  unless  the  cause  is 
sooner  determined ;  and  if  so,  until  it  is  determined.  2  Salk.  497. 
3  lb.  119.     Bac.  Abr.  Pleas,  &c.  1.  12.  (2.) 

(xi)  Under  the  N.  T.  Code,  we  have  no  oyer ;  but  instead  of  it, 
by  motion,  and  order,  we  procure  an  inspection,  or  a  copy,  of  such 
papers:  Indeed,  we  thus  get  the  exhibition  of  many  papers,  of  which 
oyer  was  never  granted.  Our  order  for  producing  papers  covers  all 
the  ground  of  a  bill  of  discovery,  in  Chancery,  in  that  respect. 
(Code  ^  .388.) — Besides,  this  section  adds  an  entirely  new,  and  very 
valuable,  provision  about  admissions  of  the  genuineness  of  docu- 
ments;— to  save  to  parties,  and  court,  the  trouble,  time,  and  expense 
of  proving,  what  the  opposite  party  knows  to  he  true.  (See  also, 
3  Rev.  Stat.  5th  Ed.  p.  293.  §  60.  &e.) 
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the  original  signification  of  tliat  term,  is  demanding 
to  hear  it  read  (w) ;  which  prayer,  or  request,  it  is  the 
province  of  the  court,  to  grant  or  not,  as  the  party 
praying  it  may,  or  may  not,  be  entitled  to  it. 

Sec.  35.  But  in  the  modern  practice,  a  right  to 
oyer  entitles  the  party  demanding  it,  to  a  copy  (at  his 
own  expense),  of  the  instrument  pleaded  against  him ; 
to  the  end,  that  he  may  have  an  opportunity  to  recite 
it  upon  the  record,  and  thus  avail  himself,  (upon  the 
face,  of  the  record),  of  any  thing  in  the  writing,  which' 
may  aid  him,  in  meeting  the  allegations  of  his  adver- 
sary, {x)  Thus  to  debt  on  bond,  the  defendant  having 
obtained  oyer  of  it,  and  recited  the  condition,  is  ena- 
bled to  avail  himself  of  the  latter,  by  pleading,  or 
demurring,  as  his  case  may  require.  (9) 

Sec.  36.  The  ground  on  which  oyer  is  awarded,  in 
any  case,  is,  that  the  party,  whom  the  law  entitles  to 
it,  is  presumed  to  be  unable,  without  it,  to  give  a  pro- 
per answer  to  the  title  made  under  the  instrument, 
pleaded  by  the  adverse  party.  And  therefore,  when 
he,  who  is  entitled  to  oyer,  demands  it,  he  is  not 
bound  to  answer,  in  any  way,  until  it  is  given ;  but 
if  he  does  plead,  without  demanding  it,  he  waives 
his  claim  to  it.  {y) 

[w)  3  Black.  Com.  299.    App.  No.  III.  ^  6.    Lawes'  PI.  96. 

(z)  Bae.Abr.P?eas,&c.I.12.(1.2.)    Hob. 217.    Show. P.O. 221. 

iy)  Bac.  Air.  Pleas,  &c.  I.  12.  (2.)  in  marg.     2  Lill.  Ab.  336. 

(9)  In  the  present  practice,  application  to  the  court,  for  an  order 
of  oyer,  is  seldom,  or  never  made,  except  in  cases  where  the  right 
to  it,  on  the  part  of  him,  who  demands  it,  is  questioned.  In  other 
cases  the  copy  is  usually  given  voluntarily,  by  the  attorney  of  him, 
who  pleads  the  deed,  to  the  attorney  of  the  adverse  party,  on  the 
latter's  private  request,  without  the  intervention  of  the  court.  (1 
Tidd,  518.    2  T.  B,  40.    gteph.  PI.  87.) 
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Sec.  37.  And  in  the  English  practice,  if  he,  who 
is  bound  to  give  oyer,  does  not  give  it,  within  two  days 
from  the  day  of  the  demand,  {excluding  that  day ;)  the 
adverse  party  may  sign  judgment  against  him  (z) : 
Otherwise,  the  party,  bound  to  give  oyer,  might,  by 
neglecting  it,  delay  the  proceedings  indefinitely.  As,. 
however,  the  right  to  oyer  on  one  side,  results  from 
the  profert  made  on  the  other ;  the  first  proper  inquiry, 
under  the  present  head,  is,  in  what  cases  it  is  neces- 
sary, for  him  who  pleads  an  instrument,  to  make  a 
profert  of  it  in  his  pleading  ? 

Sec.  38.  It  has  already  been  stated  (§  32),  that  he, 
who  pleads  a  deed,  and  makes  title  under  it,  must  plead 
it  with  a  profert.  For  the  deed  being,  in  every  such 
case,  the  foundation  of  the  pleader's  suit,  or  defence, 
is  therefore  a  matter,  which  the  adverse  party  should 
have  an  opportunity  to  answer,  directly  upon  the 
record ;  which,  however,  he  cannot  do,  without  hav- 
ing obtained  oyer,  (a)  (xii) 

Sec.  39.  As  a  general  rule,  profert  is  required  of 
no  other  instruments  than  deeds :  These  being  the 
only  private  writings,  which,  by  the  original  prin- 
ciples of  the  common  law,  are  considered  as  instru- 
ments, on  which  an  action  or  defence  can  be  directly 

(z)  2  T.  R.  40.     Com.  Dig.  Pleader,  P.  1.     Barnes,  245. 

(a)  1  Keb.  513.  Hutt.  33.  1  Saund.  817.  (n.  2.)  Bac.  Abr. 
Pleas,  &o.  I.  12.  (2.)  2  Ld.  Ray.  1135.  2  Black.  R.  1108.  1 
Stra.  227.     2  Saund.  60.  (n.  3.)  366.  (n.  1.)  409.  410. 

(xii)  Under  tbe  N.  T.  Code, — there  being  no  oyer, — no  profert 
is  required ;  and  many  times,  where  there  is  a  deed,  or  writing  under 
seal,  it  is  not  necessary  to  aver  it  to  be  so.  {See  15  Barb.  371.) — 
The  right,  (ante,  note  xi.  this  chapter,)  to  have  all  papers  produced, 
is  so  broad,  that  no  mischief  need  result  from  the  want  of  profert. 
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founded.  And  consequently,  lie  who  pleads  a  writing, 
not  under  seal — as  a  bill  of  exchange,  promissory  note, 
or  other  unsealed  written  agreement — is  not  bound  to 
make  profert  of  it.  {b)  For  written  contracts  not 
under  seal,  are  regarded  by  the  common  law,  not  as 
instruments,  on  which  actions  are  founded ;  but  merely 
as  simple  contracts,  or,  (more  precisely)  as  evidence  of 
■parol  contracts,  (c)  Of  such  instruments,  therefore, 
oyer  is  not  demandable. 

Sec.  40.  Yet,  as  it  has  been  customary,  under  the 
practical  extension  of  the  law-merchant,  in  modern 
times,  to  count  upon  bills  of  exchange  and  promissory 
notes,  as  instruments ;  it  has  become  a  practice,  for  the 
court,  on  the  prayer  of  the  defendant,  to  order  a  copy 
of  such  instrument,  when  declared  upon,  to  be  de- 
livered to  him,  before  he  is  obliged  to  plead,  {d)  In 
this  practice,  however,  the  defendant,  it  seems,  can- 
not found  his  plea  upon  a  recital  of  the  copy  on  the 
record :  Since  this  can  be  done,  only  on  oyer  (e) ;  which 
is  the  technical,  and  only  mode,  in  which  the  party, 
against  whom  an  instrument  is  pleaded,  can  avail  him- 
self of  anything  in  it  by  plea. 

Sec.  41.  Nor  is  profert  necessary,  of  a  will,  or  an 
award,  though  under  seal.  (/)  For  neither  of  these 
instruments  is  a  deed ;  and  a  seal  neither  constitutes 

(J)  3  Lev.  205.  Com.  Dig.  Pleader,  0.  3.  P.  1.  1  Sid.  386. 
Bac.  Abr.  Pleas,  &c.  I.  12.  (2.)     CMtt.  on  Bills,  185. 

(c)  7  T.  K.  351.  n.  7  Bro.  P.  C.  550.  1  Salk.  215.  2  Black. 
Com.  465-6.  Bob.  on  Fr.  Conv.  99.  1  Pow.  on  Cont.  332-3.  341. 
Chitt.  on  Bills,  9. 

{d)  Tidd,  532.     Vide  Com.  Dig.  Pleader,  P.  1.     1  Salk.  215. 

(e)  1  Keb.  513.    Hutt.  33.    Bac.  Abr.  Pleas,  &c.  I.  12  (2.) 

(/)  Com.  Dig.  Pleader,  0.  3.  Arbitrament,  I.  Sty.  459,  3 
Caines'  R.  256. 
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an  essential  part,  nor  changes  the  legal  character,  of 
either  of  them. 

Sec.  42.  Of  records,  properly  so  called,  profert  is 
not  required  to  be  made,  (g)  For  records  are  public 
property,  deposited  and  kept  for  public  use,  in  public 
offices,  designated  for  .that  purpose ;  and  are,  there- 
fore, not  removable  for  the  convenience  of  indi- 
viduals, nor  subject  to  their  control. 

Sec.  43.  But  the  general  rule,  that  profert  need 
be  made  of  no  other  instruments  than  deeds,  is  sub- 
ject to  an  exception,  in  actions  brought  by  executors 
or  administrators,  as  such — in  -which  cases,  profert 
must  be  made  of  the  letters  testamentary,  or  letters  of 
administration,  by  virtue  of  which  the  plaintiff  asserts 
his  fight  to  bring  the  suit  (A) :  These  letters,  though 
not  strictly  deeds,  being  writings  to  which  a  seal  is 
essential,  and  on  which  the  plaintiff  founds  his  title  to 
prosecute  the  action. 

Sec.  44.  A  party  may  sonietimes,  in  evidence,  make 
title  under  a  deed,  without  pleading  it ;  and  whenever 
he  may,  and  does,  take  this  course,  no  profert  need, 
or  can,  be  made  of  it.  (10) 

Sec.  45.  But  where  any  interest  or  right,  acquired 
by  deed,  could  not  pass  by  the  common  law,  without 
deed,  (as  where  a  party  claims,  by  deed,  a  thing  lying 
only  in  grant — ex.  gr.  an  incorporeal  hereditament),  he 

{g\  Co.  Litt.  225.  Tidd,  529.  Bull.  N.  P.  252.  1  T.  K.  150. 
Lawes'  PI.  97.,    8  Wheat.  691. 

{h)  Com.  Dig.  Pleader,  0.  3.  Hob.  38.  1  KoU.  Ab.  78.  1 
Stra.  412.     Vid.  11  Mass.  K.  314. 


(10)  In  what  cases,  a  party  may  thus  make  title,  is  explained, 
ch.  4,  ^  43.  44. 
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must  plead  the  deed  (11) ;  and  if  he  founds  his  action 
or  defence  upon  it ;  he  must  also,  by  the  first  general 
rule  {ante,  §  32),  make  profert  of  it.  The  rule  is  the 
same,  where  one  pleads  a  release ;  because  by  the 
common  law,  a  seal  is  necessary  to  give  effect  to  it.  {i) 
Hence  also,  in  covenant  broken,  and  in  debt  too,  when 
founded  on  specialty,  the  instrument  must  be  pleaded, 
and  profert  made  of  it.  Qc)  For  in,  both  cases,  the 
action  is  founded  on  a  deed. 

Sec.  46.  And  even  though  the  interest  or  right, 
asserted  by  the  pleader,  might  pass  without  deed ;  yet 
if  the  deed  be  pleaded  (though  unnecessarily),  and  title 
be  made  under  it ;  profert  of  the  deed  must,  regularly, 
be  made.  (/)  For  in  cases  of  this  kind,  the  same  rea- 
sons exist  for  requiring  profert,  as  if  the  interest  could 
not  have  passed  without  deed,  viz.  that  the  adverse 
party  may  have  an  opportunity  to  answer,  upon  the 
record,  the  instrument,  under  which  title  is  made 
against  him,  upon  the  record :  Since  the  deed,  in  the 
case  here  supposed,  is  not  mere  evidence  of  the  title  of 
him  who  pleads  it ;  but  the  foundation  or  gist  of  his 
pleading.  Thus,  in  the  case  of  a  lease  assigned  by 
deed,  if  he,  who  alleges  the  assignment,  pleads  also 
the  deed  (though  unnecessarily) ;  and  founds  his  action 
or  defence  upon  it ;  he  must  plead  it  with  profert — 
though  he  was  under  no  necessity  of  pleading  the 
deed.     (Vid.  ch<  4,  §  43.) 

(«■)  6  Co.  38.  a.  b.  43.  b.  Bac.  Abr.  Pleas,  &c.  I.  12.  (1.)  1 
Bulstr.  119.  2  Salk.  519,  Cro.  Car.  143.  2  Wils.  376.  Cro. 
Eliz.  571.     2  Stra.  814. 

(k)  Cro.  Eliz.  571.     1  Saund.  276.  (n.  1.) 

{I)  Bae.  Abr.  Pleas,  &c.  I,  12.  (1.)     Lawes'  PI.  97.     2  Mod.  64. 


(11)  Vid.  ch.  4,  §  41. 
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Sec.  47.  But  where  one  pleads  a  deed  of  any  kind, 
without  making  title  under  it,  he  is  not  bound  to  make 
profert  of  it :  As  where  a  deed  is  pleaded,  merely  as 
inducement  to  the  action  or  defence,  (rn)  And  there- 
fore, in  an  action  for  disturbance  of  a  right  of  way, 
(which  lies  in  grant,)  if  the  plaintiff  pleads  the  deed, 
under  which  he  claims  the  right ;  he  is  not  bound  to 
make  profert  of  it.  (ra)  For  the  gist  of  the  action  is 
the  tort  complained  of;  and  the  right  of  way  only 
inducement,  to  which  it  is  neither  necessary  nor  proper 
for  the  defendant  to  plead ;  although  he  may  contest 
it,  in  evidence. 

Sec.  48.  And  the  general  rule,  first  laid  down, 
(§  32),  that  he  who  pleads  a  deed,  and  makes  title 
under  it,  must  make  profert  of  it,  is  subject  to  several 
exceptions — all  of  which,  however,  are  founded  on 
the  pleader's  actual,  or  presumed  inability  to  produce 
the  instrument.  (12)  For  the  rule  requiring  profert 
of  a  deed,  in  any  case,  presupposes  or  presumes,  that 
the  pleader  has  the  possession  or  control  of  it.  (o.) 
Hence,  1.  a  stranger  to  a  deed  may,  in  general,  plead 
it,  and  make  title  under  it,  without  profert.  Thus  if 
a  grant,  by  deed,  is  made  to  A.,  to  the  use  of  B.;  the 

(m)  6  Co.  38.  a.  b.  10  lb.  92.  1  Saund.  276.  (n.  1.)  Bac. 
Abr.  Pleas,  &c.  I.  12.  (1.)  8  T.  E,.  573.  1  Chitt.  PI.  476-7.  2 
lb.  174.  n.  (z.) 

(n)  lid.     2  Lill.  Ab.  394.     Palm.  387.     Cro.  Jac.  678. 

(o)  10  Co.  93-4.  Bac.  Abr.  Pleas,  &e.  I.  12.  (1.)  Carth.  316. 
Cro.  Car.  441.     1  Ves.  389.     Com.  Dig.  Pleader,  0.  8. 

(12)  When  lie,  who  makes  title  under  a  deed,  in  pleading,  is  party 
or  frivy  to  it,  he  is  presumed  to  have  the  control  of  it,  until  the 
contrary  is  shown.  But  a  stranger  to  it  is,  in  general,  presumed 
unable  to  produce  it. 
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Profert,  required  of  tenant  Ijy  the  curtesy,  &o. 

latter  may  plead  the  deed,  ■without  profert;  though 
he  deduces  his  own  title  from  it:  Because  he  is  sup- 
posed not  to  have  the  control  of  it.  (p) 

Sec.  49.  Thus  also,  and  for  the  same  reason,  one 
who  claims  title,  accruing  by  operation  of  law,  under 
a  deed  to  another,  may  plead  the  deed,  without  pro- 
fert: As  where,  in  a  writ  of  dower,  the  demandant 
pleads  a  grant  to  her  deceased  husband,  of  the  sub- 
ject in  which  she  demands  dower.  (5) 

Sec.  50.  Yet  a  tenant  6y  the  curtesy,  who  pleads  a 
deed,  to  which  his  deceased  wife  was  party,  and 
makes  title  under  it,  must  make  profert  of  it ;  though 
he  comes  in  by  operation  of  law :  Because  he  is  pre- 
sumed to  have  possession  of  her  muniments  of  title, 
and  may  retain  them,  during  his  life,  (r) 

Sec.  51.  So  also  where  a  servant  justifies,  under  a 
deed  to  his  master,  without  alleging  any  right  or  inter- 
est in  himself,  he  must  make  profert  of  the  deed.  (5) 
For  the  master's  title  is  the  gist  of  the  defence :  And 
the  servant  standing  in,  and  voluntarily  assuming, 
his  master's  place,  and  in  the  character  of  his  repre- 
sentative, must  plead  the  deed,  as  the  master  himself 
would  be  required  to  do,  if  he  were  defendant. 

Sec.  52.  2.  That  the  deed  pleaded  is  in  the  hands 
of  the  adverse  party,  or  has  been  destroyed  by  him, 

(jj)  Com.  Dig.  Pleader,  0.  8.  Cro.  Jac.  217.  Carth.  316.  Cro. 
Car.  441. 

(g)  Co.  Litt.  225.  Bac.  Abr.  Pleas,  &o.  I.  12.  (1.)  5  Co.  75. 
Com.  Dig.  Pleader,  0.  8. 

(r)  Co.  Litt.  226.  a.  Bac.  Abr.  Pleas,  &c.  I.  12.  (1.)  10  Co.  94. 
Com.  Dig.  Pleader,  0.  §. 

(s)  10  Co.  92.  a.  Com.  Dig.  Pleader,  0.  5.  Co.  Litt.  226.  a. 
Cro.  Jac.  292.     Bac.  Abr.  Pleas,  &c.  I.  12.  (1  ^ 
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The  special  facts,  &c. 

dispenses  with  the  necessity  of  making  profert  of  it, 
when  profert  would  otherwise  have  been  necessary,  (t) 
The  reason  is  the,  same,  as  under  the  first  general 
exception,  above  stated  (§  48.) 

Sec.  53.  3.  It  also  appears,  now,  and  for  the  same 
reason,  to  be  established,  that  when  a  deed  has  been 
lost  or  destroyed,  by  time  or  casualty,  it  may  be 
pleaded,  and  title  made  under  it,  without  profert:  (w) 
Though  it  was  formerly  supposed,  that  the  only  relief 
against  such  an  accident  was  in  equity,  (v)  And  even 
of  late,  this  exception  to  the  general  rule,  in  a  court 
of  law,  has  been  recognized  with  apparent  reluc- 
tance, (w) 

Sec.  54.  It  follows  from  the  preceding  principles, 
that  when  a  party,  who  is  presumed  to  have  the  con- 
trol of  a  deed,  pleads  and  makes  title  under  it,  he 
must  make  profert  of  it,  unless  the  profert  is  dispensed 
with,  in  virtue  of  one  of  the  two  last  exceptions; 
and  in  either  of  these  two  cases,  he  must — in  order 
to  justify  the  omission  of  a  profert — allege,  in  his 
pleading,  the  special  facts,  which  bring  the  case 
within  the  exception:  As  that  the  deed  is  in  the 
hands  of  the  adverse  party,  or  lost,  or  destroyed,  &c. 
For  if  he  omits  to  make  profert,  and  assigns  no  suflS.- 
cient  cause  of  the  omission ;  his  pleading  is  demurra- 
ble.    And  if  he  unadvisedly  makes  profert,  in  such  a 

(0  5  Co.  75.  a.  1  Saund.  9.  a.  (n.  1.)  3  T.  R.  151.  153,  2  H. 
Black.  259.     1  Chitt.  PI.  349.     2  lb.  154.  n.  (k.) 

(n)  1  Saund.  9.  a.  (n.  1.)  2  H.  Black.  259.  Peake  Ev.  97.  302. 
(2d.  ed.) 

(«)  1  Ves.  389.  1  Atk.  61.  6  Ves.  jun^  812,  813.  9  lb.  464. 
1  Madd.  Ch.  25.     1  Eidgway's  Rep.  361. 

(w)  10  East,  55. 
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Must  be  made  by  privies  to  the  original  party. 

case ;  he  enables  the  adverse  party  to  demand  oyer, 
and  to  sign  judgment  against  him,  for  not  giving 
it  (x) :  Because,  having  pleaded  that  he  brings  the 
deed  into  court,  he  cannot,  while  that  allegation 
remains,  retract  or  deny  it,  by  proving  what  might 
have  dispensed  with  it.  Yet,  under  the  law  of 
amendments,  the  court  will,  on  motion,  in  the  last 
case,  allow  the  pleader  of  the  deed  to  amend  his 
pleading,  by  striking  out  the  profert,  and  stating  the 
special  facts,  which  dispense  with  it  (y) ;  with  an 
averment,  that  by  reason  of  those  facts,  he  cannot 
produce  it. 

Sec.  55.  Whenever  an  original  party  to  a  deed 
would  according  to  the  preceding  distinctions,  have 
been  bound  to  make  profert  of  it,  in  pleading  it,  those 
in  privity  with  him  must  plead  it,  in  the  same  man- 
ner. (13)  Thus  if  an  heir,  as  such,  pleads  and  makes 
title  imder  a  deed  to  his  ancestor ;  he  must  regularly 
make  profert  of  it.  And  the  rule  is  the  same,  when 
an  executor  or  administrator  sues  upon  a  specialty, 
given  to  his  testator  or  intestate  (z) :  It  being  presumed 
that  privies  possess,  or  can  command,  deeds  given  to 
those  with  whom  they  are  in  privity. 

Sec.  56.  When  profert  of  a  deed  is  required  by 
law,  and  is  actually  made,  the  adverse  party,  as  has 

(x)  1  Wils.  16.  2  Stra.  1186.  1  Mod.  266.  4  East,  586.  1 
Saund.  9.  a.  (n.  1.)     Ante,  §  37. 

(y)  1  Saund.  9.  a.  (n.  1.)  1  Wils.  16.  ST.  E.  153.  n.  Vid.  1 
Stark,  R.  74  (60.) 

(z)  Co.  Litt.  267.  317.  10  Co.  92.  94.  Bac.  Abr.  Pleas,  &c. 
1. 12.  (1.)     Com.  Dig.  Pleader,  0.  4. 


(18)  For  the  different  sorts  of  privity,  see  Co.  Litt.  362.    Gilb. 
Ev.  81.    Bull.  N.  P.  232.    3  Co.  23. 

27 
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been  heretofore  stated,  is  entitled  to  oyer  of  the  deed ; 
but  if  profert  is  made  unnecessarily,  and  the  pleader 
does  not  make  title  under  the  deed,  (as  where  it  is 
pleaded  only  as  inducement) ;  oyer  of  it  is  not  demand 
able,  {a)  The  profert,  in  such  a  case  is  surplusage. 
For  the  deed,  being  but  inducement,  cannot  be  the 
proper  subject  of  any  answer  or  notice,  in  the  plead- 
ing of  the  adverse  party. 

Sec  57.  He  who  is  entitled  to,  and  obtains,  oyer 
of  a  deed,  is  not  bound  to  take  any  notice  of  it  in  his 
pleading  (b) :  The  object  of  granting  it  being  merely 
to  enable  him^to  do  so,  at  his  pleasure.  He  may,  how- 
ever, after  reciting  the  instrument,  verbatim,  on  the 
record,  avail  himself  of  any  advantage,  which  any 
part  of  it,  not  set  out  by  his  adversary,  may  afford 
him.  The  mode,  in  which  such  advantage  may  be 
taken,  may  be  either  by  pleading,  or  demurring,  as 
the  case  may  require  (ante,  §  35).  Thus,  to  debt  on 
bond,  the  defendant,  after  reciting  the  condition,  on 
oyer,  may  plead  performance,  or  tender  of  perform- 
ance, of  the  condition ;  or  any  illegality  in  the  con- 
tract, not  appearing  on  the  face  of  the  instrument ; 
or  any  other  extrinsic  fact,  which  may  defeat  a 
recovery  on  the  bond,  (c) 

Sec.  58.  Or  if  the  instrument  sued  upon,  or  upon 
which  the  defence  is  founded,  is,  upon  the  face  of  it, 

{a)  Tidd,  529.  2  Salk.  497.  Lawes'  PI.  96,  97.  Doug.  476-7. 
8  Wheat.  695. 

{b)  Lawes'  PI.  98.  2  Stra.  1241.  1  Wils.  97.  Com.  Dig. 
Pleader,  P.  1. 

(c)  3  Black.  Com.  299,  300.  Bao.  Abr.  Pleas,  &c.  1. 12.  (2.) 
Lawes'  PL  98,  99.     6  Mod.  28. 
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Efifect  of.  a  false  recital,  on  oyer. 

void,  either  from  illegality,  or  otlierwise ;  or  is,  from 
any  other  cause,  insufficient,  upon  the  face  of  it,  to 
maintain  the  demand  or  defence  founded  upon  it ;  or 
if  there  is  any  material  variance  between  the  instru- 
ment, as  recited  on  oyer,  and  the  description  of  it  in 
the  pleading  of  him,  who  has  made  profert  of  it ;  the 
adverse  party  may  demur  to  the  pleading  in  which  the 
profert  is  made,  (d)  For  j.n  the  two  first  cases,  the 
voidness  or  insufl&ciency  of  the  instrument,  and  in 
the  last,  the  variance,  will,  from  the  recital,  appear 
upon  the  record;  and  the  deed,  as  recited,  is  con- 
sidered as  parcel  of  the  pleading  of  him,  who  pleads 
it;  and  consequently,  has  the  same  effect,  as  if  it 
had  been  set  out,  verbatim,  in  his  own  pleading,  (e) 

Sec.  59.  But  if  the  party,  who  has  obtained  oyer 
of  a  deed,  and  who  professedly  sets  it  out  upon  the 
record,  recites  it  falsely,  or  omits  to  recite  the  whole 
of  it ;  he  who  pleaded  it  may  relieve  himself  of  the 
effect  of  the  misrecital,  in  either  of  two  ways.  Thus, 
1.  he  may  sign  judgment,  as  for  want  of  a  plea.  For 
he,  who  undertakes  to  set  out  his  adversary's  deed, 
on  oyer,  is  permitted  to  do  so,  only  on  the  implied 
condition,  that  he  recite  it  truly,  and  in  full.  And  his 
failure,  in  either  of  these  particulars,  being  a  breach 
of  this  condition,  has  the  same  effect,  as  the  failure 
of  a  party  to  plead  in  his  proper  turn.  Or,  2.  the 
pleader  of  the  deed  may,  instead  of  signing  judgment, 
pray  that  his  deed  may  be  enrolled  upon  the  record, 
by  a  proper- officer  of  the  court;  and  on  its  being 

((f)  Hob.  217.  1  Saund.  317.  2  lb.  366.  (n.  1.)  Com.  Dig. 
Pleader,  P.  1.  Bac,/  Abr.  Pleas.  &o.  I.  12.  (2.)  2  Wils.  342. 
Lawes'  PI.  99. 

(e)  lid. 
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truly  enrolled,  may  demur — as  the  misrecital,  or  omis- 
sion, will,  on  the  enrollment,  appear  upon  the  record.  (/) 

Sec.  60.  On  profert  made,  the  awarding  of  oyer, 
when  it  is  not  of  right  demandable,  is  not  error  ;  but 
denying  it  to  a  party,  legally  entitled  to  it,  is.  (g) 
For  the  ordering  of  oyer  is  supposed  to  have  been  of 
no  prejudice  to  the  party  giving  it ;  but  the  refusal  of 
it  is  presumed  to  have  been  injurious  to  him  who 
demanded  it ;  as  he  is  supposed  to  have  been  unable 
to  plead,  advantageously,  without  it. 

Sec.  61.  But  in  order  to  take  advantage  of  the 
error,  in  the  latter  case,  the  party  praying  oyer,  must 
either  enter  his  prayer  upon  the  record,,  to  the  intent 
that  the  error  may  be  there  apparent ;  or  file  a  bill  of 
exceptions,  by  which  the  same  end  may  be  attained,  (h) 
The  former,  however,  appears  to  be  the  more  usual 
course. 

Sec.  62.  And  when  a  prayer  of  oyer  is  entered 
upon  the  record,  it  is  in  nature  of  a  plea ;  to  which 
the  opposite  party  may  counterplead  or  demur,  as  the 
case  may  appear  to  require ;  and  on  which  the  court 
will  give  judgment,  awarding  or  refusing  oyer,  as  upon 
an  interlocutory  plea,  (i) 

Sec.  63 .  If  profert  of  an  instrument,  when  required 
by  the  rules  of  pleading,  be  omitted ;  the  omission, 

(/)  4  T.  E.  370.  1  Saund.  9.  b.  (n.  1.)  316,  317.  Carth.  301. 
Com.  Dig.  Pleader,  P.  1.  Stra.  227.  1241.  Lawes'  PL  100, 101. 
1  Wils.  97.     1  Chitt.  PI.  418.     2  lb.  461.  n.  (m.)  (n.) 

(g)  2  Salk.  498.  2  Lill.  Ab.  338.  1  Saund.  9,  b.  (n.  1.)  1 
Chitt.  PI.  417.     Lawes'  PL  99.     2  Mass.  R.  494. 

(h)  Bac.  Abr.     Bill  of  exceptions.     2  Inst.  427. 

(i)  2  Salk.  498.  1  Saund.  9.  b.  (n.  1.)  Lawes'  PL  99.  2  Ld. 
Ray.  969. 
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according  to  the  preponderance  of  authority,  is,  by 
the  common  law,  matter  of  substance,  and  fatal  on 
general  demurrer  (k) :  Inasmuch  as  it  deprives  the 
adverse  party  of  the  benefit  of  oyer,  without  jfhich 
he  is  supposed  to  be  unable  to  plead  advantageously. 
But  by  the  statute  16  and  17  Car.'2,  c.  8,  the  omission 
is  cured  by  verdict ;  and  by  that  of  4  &  5  Anne,  c.  16, 
it  is  aided,  except  on  special  demurrer,  (l) 

Sec.  64.  In  the  state  of  Connecticut,  it  has  long 
been  an  established  rule,  that  a  profert,  in  pleading, 
is  in  no  case  necessary,  even  in  point  of  form:  But 
that,  whenever  a  party  is,  by  the  rules  of  the  com- 
mon law,  entitled  to  oyer,  on  profert  made,  he  is,  in 
that  state,  entitled  to  it,  without  profert.  (m)  The 
general  practice  of  the  profession  in  the  state,  how- 
ever, is  to  make  profert  of  instruments  pleaded, 
whenever  the  rules  of  the  English  common  law 
require  it. 

Part  III. — Op  Departure. 
Sec.  65.     Departure  in  pleading  is  the  dereliction 
of  an  antecedent  ground  of  complaint,  or  defence, 
for   another,    distinct  from,   and   not  fortifying,   the 
former,  (n)  (xiii) 

(k)  Com.  Dig.  Pleader,  0.  17.  10  Co.  94.  Cro.  Jac.  292.  409. 
412.  Hob.  83.  Cro.  Eliz.  551.  3  Bulstr.  223— DmJ.  1  Leon. 
300,  310.     Cont.  2  Salk.  497. 

(Z)  Com  Dig  Pleader,  E.  29.  0.  17,  Bao.  Abr.  Pleas,  &o.  I. 
12.  (1.; 

(ot)  1  Boot,  566. 

(w)  3  Black,  Com.  310.  Co.  Litt:  303.  b.  304.  a.  Finch's  Law, 
50.  391.     Lawes'  PI.  162.    Bull.  N.  P.  17. 

(xiii)  The  N.  Y.  Code,  (§  153,)  would  seem  to  recognize  this  prin- 
ciple, in  saying  that  the  plaintiff,  (in  a  reply,)  may  allege  '  any  new 
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Sec.  66.  This  is  a  fault  in  all  pleading.  For,  as 
has  been  heretofore  explained,  (ch.  2,  §§  27,  28,  29,) 
each  succeeding  stage  of  the  pleadings,  on  each  side, 
must  fortify,  or  go  in  support  of,  what  has  been  pre- 
viously pleaded  on  the  same  side,  (o)  Thus,  the 
replication  must  support  the  declaration ;  the  rejoin- 
der, the  plea  in  bar,  &c.  For  otherwise,  the  parties 
might,  at  pleasure,  change  one  cause  of  action,  or  one 
ground  of  defence,  for  another,  entirely  foreign  to 
the  first.  Thus,  if  to  debt  or  assumpsit,  the  defen- 
dant pleads  infancy,  and  to  a  replication  of  necessaries 
rejoins  duress,  payment,  release,  usury,  &c. ;  the  rejoin- 
der is  a  departure,  and  a  good  cause  of  demurrer — 
though  either  of  the  matters  alleged  in  it,  would 
have  been  a  good  bar,  if  first  pleaded  as  such. 

Sec.  67.  In  assumpsit,  brought  by  an  executor,  on 
an  alleged  promise  to  his  testator,  if  the  defendant 
pleads  the  statute  of  limitations ;  a  replication  alleging 
a  promise,  within  six  years,  to  the  plaintiff  himself,  is 
a  departure  {p) '.  The  promise  replied,  not  going  in  sup- 
port of  that  counted  upon.  To  justify  a  recovery,  on 
the  second  promise,  it  should  have  been  declared  on. 

(o)  lid.    2  H.  Black.  280.     1  Stra.  422.     Keg.  PI.  112. 

(y)  Willes,  27.  1  Salk.  28.  3  East,  409.  3  B.  &  A.  631-2. 
3  Har.  &  McHen.  152.  5  Binn.  573.  4  MoCord,  93.  1  Hen.  & 
Munf.  563.— &  vid.  1  B.  &  C.  2i&—Cont.  8  Mass.  R.  133.  9 
Pick.  493.    3  N.  Hamp.  E.  467. 

matter,  not  inconsistent  with  the  complaint ;'' — i.  e.  of  course,  in  a 
material  point ;  (see  post,  section  73,  this  chapter.) — Yet  it  has  been 
said  that  departure  is  not  ground  for  demurrer.  3  Kern.  83.  But 
the  same  case,  at  page  87,  says  in  the  prevailing  opinion,  that  a 
departure  would,  under  the  Code,  be  a  fatal  defect,  on  demurret 
This  is  certainly  the  better  opinion. 
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Sec.  68.  If  the  defendant  pleads  in  bar  a  feoffment 
in  fee  simple,  and  in  his  rejoinder  varies  his  title,  or 
the  mode  of  acquiring  it, — as  by  alleging  a  convey- 
ance by  lease  and  release,  or  a  gift  in  tail ;  the  rejoin- 
der is  a  departure  (5) :  Since  it  substitutes  a  new 
ground  of  defence,  for  that  first  pleaded. 

Sec.  69.  Thus  also,  when  the  matter,  first  alleged 
as  the  ground  of  action  or  defence,  is  pleaded  as  at 
common  law,  any  subsequent  pleading  by  the  same 
party,  supporting  it  by  a  particular  custom,  is  a 
departure,  (r)  Ex.  gr.  If  in  covenant  broken,  against 
an  apprentice,  upon  his  indenture  of  apprenticeship, 
the  plaintiff  declares  in  common  form,  (i.  e.  as  at  com- 
mon law,)  and  the  defendant  pleads  infancy ;  a  replica- 
tion of  the  custom  of  Londoji  (under  which  an  infant 
may  bind  himself,  as  apprentice),  is  a  departure;  inas- 
much as  it  abandons  the  legal  foundation  of  the  suit, 
as  laid  in  the  declaration,  for  another,  distinct  from, 
and  independent  of  it.  The  plaintiff  should  have 
declared  upon  the  custom. 

Sec.  70.  Again,  a  declaration  or  plea,  asserting  a 
right  at  common  law,  is  not  fortified  by  the  subsequent 
allegation  of  a  right  created  by  statute.  If  therefbre, 
to  an  action  of  trespass,  laid  in  common  form,  for 
taking  the  plaintiff's  cattle,  the  defendant  justifies 
the  taking  of  them  damage  feasant,  by  distress ;  and 
the  plaintiff  replies,  that  the  defendant  drove  them  out 
of  the  county,  (which  is  not  actionable  by  the  common 
law,  though  made  so  by  the  statute  52  H.  3,  and  1  &  2 

{q)  Co.  Litt.  304.    Bac.  Abr.  Pleas,  &c.  L. 
(r)  Finch's  Law,  392.    Bac.  Abr.  Pleas,  &c.  L.    1  Keb.  376, 
469,  512.     1  Lev.  81. 
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Ph.  &  M.,  c.  12);  the^  replication  is  a  departure  {s) , 
for  the  same  reason,  as  in.the  last  case.  The  plaintiff, 
in  this  case,  should  have /oMracZec^  his  action  upon  the 

statutes.  ,        ,  ' 

Sec  .  71 .  But  if  the  plaintiff  declares  upon  a  statute, 
and  the  defendant  pleads  that  it  is  repealed ;  a  replica- 
tion, that  it  has  been  revived  by  a  subsequent  act,  is 
no  departure,  {t)  Here  the  replication  fortifies  the 
ground  taken  in  the  declaration.  For  the  reviving 
act  giyes  r^new^d  effect  to  the  jirst,,  on  which  the 
action,  is  founded. 

Sec.  72.  If,  in  covenant  broken,  the  defendant 
pleads  performance  in  general  terms,  and  the  plaintiff 
replies  non-performance  of  a  particular  act ;  a  rejoin- 
der, that  the  defendant  was  ready  to  perform,  and 
tendered  performance,  and  that  the  plaintiff  prevented 
it,  is  a  departure  from  the  plea  (u) :  Performance,  and 
tender,'  and  refusal,  "bQmg  distinct  and  inconsistent 
grounds  of  defence.  The  matter  rejoined  should 
have  been  pleaded  in  the  first  instance.' 

Seo.  73.  But  varying  in  an  immaterial  point-,  from 
what  has  been  before  alleged  on  the  same  side,  is  no 
depdrtiire:  As  a  departure  consists  in  changing  the 
ori^nal  gromd^r  foundation  of  the  action,  or  defence. 
Thus,  in  assumpsit  on  a  parol  promise,  if  the  promise 
is  laid  more  than  six  years  before  the  commencement 
of  the  suit,  and  the^  defendant' pleads  the  statute  of 
limitations ;  the  plaintiff  may  reply  a  promise  within 

.   A    i     r..,_      ^.      >{  1   '^     '.       '  -  ,.    '  >■  ,,   ,      , 

(s)  Bac.  Abr.  Pleas,  &c.  L.    3  Lev.  48.    Finch's  Law,  392-3, 
{t)  1  Lev.  81.    Bac.  Abr.  ub,  sup. — vid.Jehr.  14,  15. 
(M)  -Go;  Litt;  304.  a.    Bao.  Abr.  Pleas,  &c.  L.    1  Sid.  10.    Vid, 
14  Mass.  B.  103. 
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six  years,  (v)  Tor  as  the  day,  laid  in  the  declaration, 
is  immaterial ;  the  replication,  in  stating  a  different 
day,  cannot  be  considered  as  presenting  a  new  ground 
of  action,  (xiv) 

Sec.  74.  So  too,  when  the  promise  is  laid,  as  in 
the  last  case,  and  the  place  laid  in  the  declaration  is 
immaterial,  a  replication,  (in  answer  to  a  plea  of  the 
statute  of  limitations)  of  a  different  place,  in  order  to 
bring  the  case  within  the  saving  in  favor  of  persons 
'  beyond  the  seas,'  is,  for  the  same  reason,  no  depar- 
ture, (w) 

Sec.  75.  "When  the  gravamen,  or  cause  of  action, 
is  stated  generally  in  the  declaration,  and  the  defen- 
dant pleads  an  evasive  plea  (14),  a  more  particular 
statement  of  the  cause  of  action,  by  way  of  new 
assignment,  in  the   replication,   is   no  departure,  (x) 

{v)  2  Saund.  5,  b.  (n.  3.)  1  lb.  299.  (n.  6.)  1  Salk.  222,  223. 
Cro.  Car.  245,  333.  1  Lev.  110,  143,  1  Stra.  21.  1  Keb.  566, 
578.     10  Mod.  348.     16  East,  420.     9  Pick.  494. 

(w)  1  Lev.  143.     10  Mod.  349. 

(x)  3  Black.  Com.  311.  Bull.  N.  P.  17.  Lawes'  PI.  164-5, 
3  Wils.  20.     2  Saund.  5.  a.  b.  (n.  3.)     Willes,  218. 

(14)  Any  plea,  which  makes  a  new  assignment  necessary,  is  called 
an  evasive  plea — i.  e.  as  I  understand  it,  a  special  plea,  which, 
though  apparently  avoiding  the  whole  gravamen,  or  ground  of  com- 
plaint, as  laid,  generally,  in  the  declaration,  does  still  not  avoid  the 
particular  ground  or  cause,  on  which  the  plaintiff  actually  founds 
his  right  of  recovery ;  as  in  the  examples,  which  follow  in  the  text. 
(See  also  ch.  6,  §  110,  and  note  14.) 

(xiv)  Under  the  N,  Y.  Code,  the  new  promise  may  be  proved, 
without  being  averred.  2  Kern.  635. — Might  not  this  operate  as  a 
fatal  surprise  ?  And  how  is  it  consistent  with  a  rule  that  the  party 
must  allege  the  facts  on  which  he  relies? — (see  ante,  Chap.  IV. 
note  iv.)     The  true  rule  must  be  otherwise. 
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For  a  new  assignment,  when  properly  made,  does 
not  substitute  a  new  cause  of  action,  for  that  alleged 
in  the  declaration ;  but  merely  states  the  original  one 
with  more  particularity,  in  order  to  repel  the  effect  of 
the  plea — or,  (as  may  sometimes  be  necessary  to  the 
same  end)  assigns,  as  a  substantive  ground  of  damages, 
what  the  declaration  has  alleged  only  as  aggrava- 
tion, (xv) 

Sec.  76,  Thus  if^  to  an  action  of  any  kind,  the 
defendant  pleads  in  bar  a  former  recovery,  for  the 
same  cause,  when  in  fact  it  was  for  a  different  cause  of 
the  same  kind;  the  plaintiff  may,  by  a  new  assign- 
ment, state  more  particularly  the  specific  cause  of 
action,  on  which  his  complaint  is  founded,  and  show 
that  it  is  a  different  one  from  that  to  which  the  plea 
applies,  (y) 

Sec.  77.  Thus  also,  if  to  an  action  against  a  sheriff, 
for  an  escape,  he  pleads  recaption  on  fresh  suit,  before 
action  brought,  (which  is  a  good  defence  for  a  negli- 
gent, though  not  so  for  a  voluntary  escape) ;  the  plain- 
tiff may,  by  way  of  new  assignment,  reply  a  voluntary 
escape ;  and  it  will  be  no  departure.  It  fortifies  the 
declaration,  (z) 

Sec.  78.  By  the  common  law,  departure  is  a  good 
cause  of  general  demurrer,  (a)     Some,  however,  have 

(y)  lid.  2  Chitt.  PI.  653.  n.  (e.)     9  Wentw.  10. 

(z)  1  Vent.  211,  217.     2  T.  R.  126.     Bac.  Abr.  Eicape,  H. 

(a)  Com.  Dig.  Pleader,  F.  10.  2  Wils.  96.  1  lb.  122.  Willes, 
638.  4  T.  R.  504.  2  Saund.  84.  d.  (n.  1.)  1  lb.  117.  1  Salk. 
221-2.  T.  Ray.  22.  94.  1  Stra.  422.  10  Johns.  R.  262.  16 
Mass.  R.  1.     2  N.  Hamp.  R.  180.  308. 

(xv)  In  N.  Y.  under  the  Code,  we  have  no  novel  assignment. 
See  ante,  Chap.  IV.  note  iv. 
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supposed  that  under  the  statute  4  &  5  Ann.  ch.  16,  it 
is  aided,  except  on  special  demurrer,  (b)  But  this 
opinion  seems  clearly  opposed  to  the  authorities,  last 
before  cited ;  and  on  principle,  the  fault  appears  to 
be  matter  of  substance :  Inasmuch  as  it  is  an  entire 
abandonment  of  the  ground  of  action,  or  defence, 
first  taken  by  the  pleader,  and  for  which  he  has,  by 
law,  no  right  to  substitute  any  other.  And  see  2 
Saund.  84,  d,  (n.  1.)  where  Mr.  Sergeant  Williams 
retracts  the  opinion,  that  the  fault  is  but  formal ; 
though  he  had  previously  advanced  that  opinion  in 
1  Saund.  117,  (n.  3.) 

Sec.  79.  Yet  a  verdict,  in  favor  of  him  who  makes 
a  departure,  cures  the  fault,  if  the  matter,  pleaded 
by  way  of  departure,  is  a  sufficient  answer,  in  sub- 
stance, to  what  is  before  pleaded  by  the  adverse  party ; 
i.  e.  if  it  would  have  been  sufficient,  provided  he  had 
pleaded  it,  in  the  first  instance,  (c)  For  after  such  a 
finding,  it  will  necessarily  appear,  from  the  whole 
record  taken  together,  that  he  is,  in  law,  entitled  to 
judgment.  Ex.  gr.  The  defendant,  in  assumpsit, 
pleads  infancy;  the  plaintifi"  replies  necessaries ;  and 
defendant  rejoins  a  release:  Now,  if  issue  is  taken 
upon  the  rejoinder,  and  a  verdict  found  for  the  de- 
fendant, he  must  have  judgment.  For  by  the  finding, 
it  appears  conclusive  upon  the  record,  that  there  is 
no  right  of  action  :  Whereas,  upon  a  demurrer  to  the 
rejoinder,  this  result  could  not  thus  appear.  For  the 
release  being  ill  pleaded;  a  demurrer  would  not  con- 
fess it.     (Vid.  Demurrer,  ch.  IX,  §  4.) 

(i)  Com.  Dig.  Pleader,  F.  0.    1  Saund.  117.  (n.  3.)     1  Chitt. 

PI.  623.  n.  (e.) 

(c)  1  Lill.  Ab.  444.     T.  Eay.  86.    2  Saund.  84.    lb.  84.  d.  (n. 
1.)    1  Keb.  566.    1  Lev.  110.    Tidd,  689.    1- Chitt.  PI.  623. 


CHAPTER  IX. 

OF  DBMUEKER. 
PakT  I. — OP  DEMUBRER  TO  THE  PLEADINGS. 

Section  1.  To  demur  is  to  rest,  or  pause;  and  the 
party  who  demurs  in  law,  to,  (or  upon,)  his  adver- 
sary's pleadings,  res^s,  or  pcwses  upon  it,  as  requiring 
no  answer,  by  reason  of  its  supposed  legal  insuf&ci- 
ency.  (c?) 

Sec.  2.  A  demurrer,  as  has  before  been  shown,  (ch. 
2,  §  43,)  is,  in  strictness,  no  plea  (e) ;  since  it  neither 
asserts  nor  denies  any  matter  of  fact,  but  merely 
advances  a  legal  proposition,  viz.  that  the  pleading, 
demurred  to,  is  insufficient  in  law,  to  maintain  the  case 
shown  by  the  adverse  party.  It  may  be  taken  by 
either  party,  and  to  any  part  of  the  pleadings,  until 
issue  joined.  (/) 

Sec.  3.  A  demurrer,  though  frequently  called  'an 
issue '  in  law  (g),  may,  with  more  propriety,  be  said 
to  tender  such  an  issue.  For  the  issue  is  not  formed, 
until  there  is  a  joinder  in  demurrer ;  which  affirms 
the  legal  sufficiency  of  the  allegations  demurred  to,  in 
contradiction  of  the  demurrer,  which  affirms  their 
legal  insufficiency,  (h)  (i) 

(d)  Eeg.  PI.  125.     3  Black.  Com.  314. 

(c)  3  Wils.  292.     Bac.  Abr.  Pleas,  &c.  N.  1. 

(/)  Go,  Litt.  72.  a.  Keg.  PL  126,  Bac.  Abr.  Pleas,  &c.  N,  1. 
Com.  Dig.  Pleader,  Q.  6.     1  Lill.  Ab.  485. 

{g)  3  Black,  Com.  814,  315.     Co.  Litt.  71-2. 

(h)  2  Chitt.  PL  678,  682.  3  Black.  Com.  App.  No.  Ill,  §6, 
p.  xxiv. 

(i)  In  N.  Y.  under  the  Code,  taking  the  demurrer  makes  the 
issue.     No  joinder  is  required.     If  the  pleading  demurred  to  be  not 
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Sec.  4.  As  the  office  of  a  demurrer  is  to  deny,  not 
the  truth,  but  only  the  legal  sufficiency,  of  the  allega- 
tions demurred  to ;  it  therefore  admits  all  such  facts 
alleged  by  the  adverse  party,  as  are  well  pleaded  (i) ; 
and  refers  the  question  of  law,  arising  upon  them,  to 
the  court. 

Sec.  5.  But  a  demurrer  regularly  admits  no  other 
facts,  than  those  which  are  well  pleaded ;  and  by  the 
common  law,  which  does  not  distinguish  between  the 
offices  of  a  demurrer,  assigning  a  special  cause,  and 
one  assigning  none,  ^  demurrer  of  either  kind  con- 
fesses no  other  allegations,  in  general,  than  such  as 
are  sufficient,  both  in  substance  and  form,  (k)  For 
facts,  insufficient  in  substance,  cannot  affect  the  right 
of  the  cause ;  and  material  facts,  if  ill  pleaded,  and 
demurred  to,  even  generally,  are  by  the  common 
law,  as  unavailing,  as  if  they  were  altogether  imma 
terial. 

Sec.  6.  The  rule,  that  a  demurrer  does  not  confess 
facts  ill  pleaded,  means  only,  that  it  does  not  confess 
them,  to  the  intent  of  concluding  the  party  demurring, 
by  way  of  estoppel,  in  any  other  suit,  or  of  affecting 
the  determination  of  the  principal  case. 

Sec.  7.  The  pleading  of  a  party  may  be  ill,  either 
in  not  alleging  sufficient  matter,  or  in  alleging  what  is 

(i)  1  East,  636.  Bac.  Abr.  Pleas,  &c.  N.  1.  3.  Co.  Litt.  71.  b. 
1  Saund.  338.  (n.  3.)  Hob.  233.  Com.  Dig.  Pleader,  Q.  5.  6.  1 
Lill.  Ab.  437-8. 

{k)  Hob.  233.  Lawes'  PL  167.  3  Salk.  122.  1  Chitt.  PI.  640. 
Cora.  Dig.  Pleader,  Q.  5.     Bac.  Abr.  Pleas,  &c.  N.  3. 

amended,  (under  the  statute  provisions,  Code  ^^  172,  173,  174; 
ante.  Chap.  IV.  note  xxi;)  the  demurrer  la  ready  for  argument,  as 
put  in. 
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sufficient,  in  an  informal  or  improper  manner.  (I)  And 
in  neither  case,  is  the  matter,  which  is  pleaded,  con- 
fessed, according  to  the  rule  of  the  common  law,  even 
by  a  general  demurrer.  For  by  the  common  law, 
advantage  might,  in  general,  be  taken  of  defects  in 
form,  by  a  demurrer  of  the  same  kind,  as  would  reach 
defects  in  substance  (m) :  Though  now,  in  consequence 
of  statute-enactments,  there  exists  an  important  differ- 
ence, as  regards  the  manner  of  demurring,  between 
formal  and  substantial  faults  in  pleading. 

Sec.  8.  To  explain  this  difference,  it  must  be 
observed,  that  demurrers  are  of  two  kinds — general, 
and  special :  The  latter  being  called  '  special,'  because 
they  assign  some  special  cause  of  demurrer ;  while  the 
former  assign  none,  (n)  But  at  common  law  the  dis- 
tinction, between  the  one  and  the  other,  consisted  in 
the  mere  form  of  demurring;  since  the  office  and 
effect  of  both,  as  has  been  before  suggested,  were  the 
same :  Faults,  in  mere  form,  being  reached,  at  com- 
mon law,  as  well  by  a  general,  as  by  a  special  demur- 
rer. (1)  (ii) 

(I)  Hob.  164.     Bae.  Abr.  Pleas,  &c.  Introd. 

(m)  Lawes'  PI.  167-8.     Com.  Dig.  Pleader,  Q.  5. 

(n)  Co.  Litt.  72.  a.     Bac.  Abr.  Pleas,  &c.  N.  5.     Lawes'  PL 
167,  168.     2  Bulstr.  267. 

(1)  To  this  proposition  there  appears  to  have  been  a  single  excep- 
tion, and  but  one,  viz.  in  the  case  of  demurrer  for  duplicity  ;  for' 
taking  advantage  of  which,  the  demurrer,  it  seems,  must,  by  the 
common  law,  have  been  special,  (3  Salk.  122.  Comb.  297.  Bao. 
Abr.  Pleas,  &c.  N.  6.)  The  reason  of  this  exception  may,  perhaps, 
have  been  the  peculiarity  of  this  particular  fault ;  which  consists 
neither  in  want  of  substance,  nor  in  the  absence  of  technical  form, 
in  the  pleader's  averments;  but  in  the  statement  of  superfluous 
matter — of  more  substance  than  is  necessary. 

(ii)  Under  the  N.  Y.  Code,  there  are  none  but  special  demur- 
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Diflferent  uses  of  general  and  special  demurrers,  &c. 

Sec.  9.  But  by  the  statute  27  Eliz.  c.  6,  §  1,  on 
demurrer  to  the  pleadings,  on  either  side,  (other  than 
dilatory  pleas),  all  defects  aifd  imperfections,  merely 
formal,  except  such  as  are  expressly  and  specially 
'set  down,'  and  assigned  for  cause  of  demurrer,  are 
aided,  and  may  by  the  court,  be  amended,  (o)  By 
the  operation  of  this  statute,  all  merely  formal  defects 
in  pleading,  except  in  dilatory  pleas,  are  aided  on 
general  demurrer. 

Sec.  10.  But  doubts  having  arisen,  upon  the  con- 
struction of  this  statute,  whether  certain  particular 
defects  in  pleading  were  to  be  deemed  formal,  or  sub- 
stantial; the  statute  4  &  5  Ann.  c.  16,  was  enacted, 
partly  in  explanation  and  partly  in  extension  of  the 
healing  operation  of  the  former  actr— and  also  ex- 
pressly specifying  a  variety  of  particular  defects, 
which,  though  before  deemed  substantial,  are,  by  this 
latter  act,  virtually  converted  into  matters  of  form, 
and   thus  aided   on   general  demurrer,  {p)  (2)      The 

(o)  Bac.  Abr.  Pleas,  &c.  N.  6.  Lawes'  PI.  167-8-9.  Com.  Dig. 
Pleader,  Q.  7. 

{p)  Bac.  Abr.  Pleas,  &c.  N.  6.  1  Lill.  Ab.  439.  440.  1  Chitt. 
PI,  641-3. 

(2)  The  defects  specifically  enumerated,  and  cured,  by  this  latter 
statute,  are  immaterial  traverses — the  omission  of  profert  of 
deeds,  &c. — or  of  the  words  vi  et  armis,  and  contra  pacem — or  of 
a  verification  per  recordum — or  of  a  prout  patet  per  rer.ordum. 
All  these  defects  are  therefore  aided  by  this  statute,  on  demurrer, 
unless  specially  assigned  for  cause  of  demurrer. 

rers ; — or  rather  none  but  demurrers  for  substance :  Since,  '  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,'  (Code,  §  144,)  is  general  enough,  in  form;  and  very  nearly 
in  the  form  of  a  general  demurrer  before  the  Code.  It  has  been  held 
(  13  How.  Pr.  Rep.  413,)  that  the  same  generality  ia  allowable,  m 
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statute  of  EUmieth,  then,  requires  demurrers  to  be 
special,  for  formal  defects,  in  general;  and  that  of 
Anne,  after  re-enacting  the  same  general  provision, 
extends,  or  applies  it  to  certain  particular  defects, 
expressly  named  in  the  act. 

Sec.  11.  These  statutes,  however,  relate  to  plead- 
ings in  civil  actions  only — being  confined,  in  their 
terms,  to  proceedings  in  any  '  action  or  suit  f  and  the 
former  contains  an  express  proviso,  that  it  shall  not 
extend  to  criminal  proceedings,  {q)  Formal  defects, 
in  indictments  and  other  criminal  prosecutions,  remain, 
therefore,  proper  subjects  of  general  demurrer,  as  at 
common  law.  The  statute  of  Anne  also  contains  a 
proviso,  that  it  shall  not  extend  to  actions  on  penal 
statutes,  which  ,are  strictly  civil  suits.  But  this  last 
proviso  is  repealed  by  the  statute  4  Geo.  2,  c.  26, 
§  4.  {r) 

Sec.  12.  There  is  also,  in  civil  cases,  as  has  before 
been  suggested,  one  class  of  pleas,  to  which  these 
statutes  do  not  extend,  viz.  pleas  in  abatement,  or  ra- 
ther, dilatory  pleas,  generally,  (s)  For  these  pleas,  not 
being  favored  in  the  law,  are  held  not  to  be  within 
the  spirit  of  these  enactments ;  the  object  of  which, 
as  expressed  in  the  title  of  the  statute  of  Elizabeth, 

(g)  Bac.  Abr.  Pleas,  &c.  N.  6.     Com.  Dig.  Pleader,  Q.  7. 
(r)  Willes,  601.     Tidd,  822.     1  Chitt.  PI.  642. 
{s)  Ld.  Eay.  337.  1015.    1  Salk.  194.    Tidd,  885.    8  T.  K.  186. 
1  Chitt.  PI.  456.     2  lb.  679.     2  M.  &  S.  485.     1  Mass.  R.  501-2. 

what  is  properly  matter  of  abatement ;  { — '  that  the  plaintiff  has 
not  the  legal  capacity  to  sue ;') — whereas,  on  principle,  matter  of 
abatement  should  be  so  specially  stated,  as  '  to  give  the  plaintiff  a 
better  writ;' — i.  e.  tell  him  the  precise  difficulty,  so  that  he  can 
well  amend.    Sse  ante,  Chap.  V.  section  67. 
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is  for  the  'furtherance  of  justice.'  (t)  In  dilatory  pleas, 
therefore,  defects  in  form  are  still  reached  by  general 
demurrer.  The  same  rule  holds,  and  for  the  same 
reason,  of  demurrers  to  writs  of  error,  for  duplicity, 
in  assigning  errors  in  fact,  and  in  law,  together,  (u) 

Sec.  13.  As  the  general  enactments,  above  referred 
to,  in  these  two  statutes,  are  precisely  similar,  even 
to  the  letter ;  (those  in  the  statute  of  Anne  being  only 
a  repetition  of  the  first  section  of  that  of  Elizabeth) ; 
it  will  be  sufficient — so  far  as  regards  the  different 
natures  and  offices  of  general  and  special  demur- 
rers— ^to  explain  the  provisions  of  the  statute  of 
Elizabeth  only :  That  act  being  the  original  founda- 
tion of  the  important  distinction,  which  now  exists 
in  the  English  law,  between  the  uses  and  effects  of 
the  two  kinds  of  demurrer. 

Sec.  14.  It  has  been  observed,  in  a  former  chap- 
ter, (ch.  3,  §  1),  that  to  all  good  pleading  there  are 
two  requisites: — 1.  That  the  matter  pleaded  be  suffi- 
cient; and  2.  That  it  be  alleged,  according  to  the 
forms  of  law.  (v)  The  omission  of  either  of  these 
requisites  is,  therefore,  a  good  cause  of  demurrer. 
But  as,  under  the  above-mentioned  statute  of  Eliza- 
beth, defects  of  the  latter  kind  can  be  reached  only 
by  special  demurrer ;  it  becomes  necessary  to  distin- 
guish, correctly  between  the  two  kinds  of  demurrer. 

Sec.  15.  A  general  demurrer  is  one,  not  specially 
assigning  any  particular  cause  of  demurrer,  but  simply 
asserting,  in  general  terms,  the  legal  insufficiency  of 

(t)  Hob.  232. 

(m)  Sty.  69.     Carth.  3.38-9.    Bac.  Abr.  Error,  K.  2. 
(»)  Hob.  164,    Bac.  Abr.  Pleas,  &o.  Introd.    Co.  Litt.  303. 
28 
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the  pleading,  to  which  it  applies :  A  special  demurrer 
is  one  which  assigns,  and  points  out  specially,  some 
particular  cause,  or  causes,  for  demurring,  (w) 

Sec.  16.  But  to  constitute  a  special  demurrer,  with- 
in the  statute  of  Elizabeth,  some  specific  cause  of 
demurrer  must  not  only  be  assigned,  but  must  be 
assigned  and  set  out  specially,  {x)  The  assignment  of 
a  cause,  in  general  terms,  does  not  answer  the  requi- 
sition of  the  statute;  which  is,  that  the  cause  be 
'  specially  and  particularly  set  down.'  Hence,  a  demur- 
rer for  duplicity,  assigning  for  cause,  merely  that  the 
pleading  demurred  to,  '  is  double  and  informal,'  is  con- 
sidered as  a  general  demurrer,  and  will  not  reach  the 
fault  mentioned.  The  demurrer,  for  such  a  cause, 
should  point  out,  specially  and  precisely,  where,  and  in 
what  particular,  the  duplicity  consists,  {y)  And  the 
same  particularity  is  necessary,  in  all  demurrers  for 
faults  in  mere  form.  For  the  object  proposed,  in 
requiring  a  demurrer,  in  any  case,  to  be  special,  is 
that  the  precise  point,  in  which  the  fault,  in  the  plead 
ing  demurred  to,  consists,  be  designated  as  cause  of 
demurrer. 

Sjec.  17.  The  difierence  between  matter  of  form, 
and  matter  of  substance,  in  general,  under  the  statute 
of  Elizabeth,  as  laid  down  by  Lord  Hobart,  is,  that 
that,  *  without  which  the  right  doth  sufficiently  appear 
to  the  court,'  is  form ;  but  that  any  defect,  'by  reason 
whereof  the  right  appears  not,'   is  a  defect  in  sub- 

(w)  Co.  Litt.  72.  a.    Bac.  Abr.  Pleas,  &c.  N.  5.    Lawes'  PL  167. 

(x)  1'  Wils.  219.  Bac.  Abr.  Pleas,  &c.  N.  5.  1  Show.  250. 
Comb.  297.     2  Ld.  Bay.  802. 

(y)  Comb.  297.  1  Salk.  219,  1  Show.  250,  Com.  Dig,  Pleader, 
Q.  9,    Hob.  232.    2  Mass.  K.  283-4. 
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stance,  (z)     But  this  description  is  too  general,  to  be 
easily  applied  in  particular  instances. 

Sec.  18.  A  distinction,  somewhat  more  definite, 
is,  that  if  the  matter  pleaded  be  in  itself  insufficient, 
without  reference  to  the  manner  of  pleading  it,  the 
defect  is  substantial ;  but,  that  if  the  only  fault  is  in 
the  form  of  alleging  it,  the  defect  is  but  formal,  (a) 
Thus,  the  omission  of  a  consideration,  in  a  declara- 
tion in  assumpsit — or  of  the  performance  of  a  con- 
dition precedent,  when  such  a  condition  exists — of  a 
conversion  or  property  in  the  plaintiff,  in  trover — of 
science  in  the  defendant,  in  an  action  for  mischief 
done  by  his  dog — of  malice,  in  an  action  for  malicious 
prosecution,  &c.  are  all  defects  in  substance.  On  the 
other  hand,  duplicity — a  negative  pregnant — argumenta- 
tive pleading — a  special  plea,  amounting  to  the  general 
issue — omission  of  day,  when  the  time  is  imma- 
terial— of  a  place,  in  transitory  actions,  &c.  are  only 
faults  in  form,  (b)  For  the  defect,  in  the  former  class 
of  examples,  is  in  the  matter  pleaded ;  while  the  fault 
in  the  latter,  is  only  in  the  manner  of  pleading. 

Sec.  19.  A  special  demurrer  reaches  no  other  faults 
in  form,  than  those  which  are  specially  assigned  for 
cause  of  demurrer,  (c)  For  as  to  all  others,  it  is,  in 
effect,  a  general  demurrer ;  under  which,  no  advantage 
can  be  taken  of  imperfections,  merely  formal. 

Sec.  20.    But  under  a  special  demurrer,  advantage 

(z)  Hob.  233. 

(a)  Doug.  683. 

(i)  Bac.  Abr.  Pleas,  &e.  N,  5.  6.  Com.  Dig.  Pleader,  Q.  T. 
10  Co.  95.  a.     2  Stra.  694. 

(c)  Bac.  Abr.  Pleas,  &o.  N.  5.  10  Co.  88.  Com.  Dig.  Pleadert 
Q.  8. 
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may  be  taken,  as  well  of  all  substantial  defects,  though 
not  assigned  for  cause,  as  of  those  formal  faults,  which 
are  so  assigned  {d) ;  and  this,  for  the  reason  last  before 
stated,  viz.  that  as  to  faults,  not  so  assigned,  a  si)ecial 
demurrer  operates  precisely  like  a  general  one. 

Sec.  21.  It  has  already  been  stated,  that  by  the 
common  law,  a  demurrer  confeisses  no  other  facts, 
alleged  on  the  other  side,  than  such  as  are,  in  a//  res- 
pects, well  pleaded — ^that  is,  such  as  are  sufficient, 
both  in  warte/*  and /orw.  And. under  the  statute  27 
Eliz.  the  rule  in  regard  to  insufficient  matter,  is  the 
same  as  at  common  law.  (e)  But  under  this  statute, 
a  demurrer  confesses  not  only  all  sufficient  matter,  well 
pleaded,  as  it  does  by  the  common  law ;  but  also,  all 
material  facts,  informally  pleaded,  except  such  as  are 
expressly  and  specially  assigned  for  cause  of  demur- 
rer. (/) 

Sec.  22.  As  under  this  statute,  defects  in  form  are 
aided,  unless  specially  pointed  out  in  a  demurrer ;  it 
follows,  that  all  such  defects  are  now  aided,  by  the 
adverse  party's  pleading  over,  instead  of  demurring 
specially.  In  this  way,  therefore,  formal  defects  in 
the  declaration  are  aided,  by  the  defendant's  pleading 
in  bar,  either  by  way  of  traverse,  or  in  avoidance ; 
in  the  same  manner,  those  in  the  plea  are  cured  by  a 
replication;  and  the  same  rule  applies  to  all  the  sub- 

{d)  lid.     6  Greenleaf,  426. 

(e)  Lawes'  PI.  168.  Bac.  Atr.  Pleas,  &c.  N.  3.  Com,  Dig. 
Pleader,  Q.  6.     2  Salk.  561. 

(/)  Bac.  Abr.  Pleas,  &c.  N.  6.  Com.  Dig.  Pleader,  Q.  7. 
Lawes'  PI.  167-8.     Hob.  233. 
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sequent  pleadings,  (g)    But  defects  in  substance  are 
not  thus  aided,  (h)  (2  a)  (iii) 

Sec.  23.  From  the  principles  already  laid  down, 
it  is  obvious  that  a  demurrer  aids  no  other  pleading, 
than  it  confesses  to  be  true.    For  what  is  not  confessed 

(g)  Bac.  Abr.  Pleas,  &c.  Introd.  Com.  Dig.  Pleader,  E.  37. 
7  Co.  25.  a.  8  lb.  120.  b.  Co.  Litt.  303.  b-  2  Salk.  519.  14 
Mass.  K.  162. 

(A)  lid. 

(2  a)  That  is,  by  the  adverse  party's  merely  pleading  over.  But 
if  he  expressly  admits,  in  his  pleading,  the  matter  of  substance 
omitted  by  the  other  side,  such  omission  is  supplied  and  cured. 
{Ante,  c.  3,  §  192— and  Com.  E.  140.     10  Wheat.  287.) 

(iii)  This  must  still  remain  true,  under  the  N.  Y.  Code ; — defects 
in  substance  are  not  cured  by  answering,  or  replying.  Thus,  if  the 
complaint  does  not  state  facts,  sufficient  to  constitute  a  cause  of 
action;  though  the  defendant  answer,  and  go  to  trial,  the  plainti^ 
can  have  no  judgment:  He  must  be  non-suited,  or  have  his  com- 
plaint dismissed.  For,  proving  all  that  he  has  alleged  gives  no 
foundation  for  any  judgment  in  his  favor.  (See  post.  Chap.  X, 
sections  20,  21.  43,  44.); — So,  if  the  case,— (being  at  law,  and  not 
in  equity,  ante.  Chap.  Ill,  note  xxix) — ishows,  on  the  trial,  that 
there  is  a  want  of  jurisdiction  of  thie  subject  matter;  no  judgment 
can  be  given  for  the  plaintiff,  whether  it  be  so  answered,  or  not.  So, 
where  there  is  an  improper  joinder  of  causes  of  action,  (even  if  all 
be  put  at  issue,  and  tried,)  the  plaintiff  cannot,  thereon  take  one 
whole  judgment,  for  all  the  causes : — The  court  will  not  allow  such 
a  judgment  to  be  entered; — as,  for  instance,  a  judgment  for  the 
money  due  on  a  contract,  and  also  for  the  retuirn  of  personal  pro- 
perty, or  the  possession  of  real  estate. — Calling  all  these  defects 
causes  for  demurrer,  cannot  mahe  the  failure  to  demur  fatal; 
when  to  give  judgment  would  contravene  the  unchanged  principles 
of  the  common  law.  A  defendant  may,  yet,  go  to  trial,  with  a  case 
on  which  the  court  will  give  judgment  against  the  plaintiff,  on  his 
own  papers;  or  on  his  own  case,  whenfroved  according  to  his 
papers.  See  2  Duer,  650.  8  How.  Pr.  Bep.  159.  15  lb.  500. 
19  Barb.  185.     3  Seld.  464. 
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by  it,  clearly  cannot  avail  the  adverse  party,  on  the 
issue  tendered  by  the  demurrer ;  since  the  question  of 
law,  presented  by  the  issue,  can  arise  only  upon  facts 
confessed,  (i) 

Sec.  24.  And  as  it  confesses  not  what  is  ill  pleaded, 
it  of  course  does  not  confess  any  averment,  contradict- 
ing what  before  appears  certain,  on  the  record.  Thus, 
if  a  party  having  admitted  an  allegation  on  the  other 
side,  afterwards  makes  an  averment  inconsistent  with 
it,  a  demurrer  does  not  confess  the  latter  aver- 
ment, (k) 

Sec.  25.  On  a  similar  principle,  a  demurrer,  though 
general,  never  confesses  an  allegation,  which,  it  ap- 
pears upon  the  face  of  the  pleadings,  that  the  pleader 
is  estopped  to  make :  as  if,  having  pleaded  or  confessed 
a  record,  to  which  he  is  a  party,  he  afterwards  makes 
an  averment,  contradicting  or  impugning  it.  Thus,  if 
to  debt  or  scire  facias,  on  judgment,  the  defendant 
pleads  any  thing  in  denial  of  the  original  right  of 
action,  on  which  the  judgment  was  founded  {I) — or  if, 
after  a  judgment  quod  computet,  in  an  action  of  account, 
he  pleads  any  matter,  showing  .that  he  ought  not  to 
account  (m) ;  a  demurrer  does  not  confess  the  plea : 
Because  the  latter  impugns  the  judgment.  And  the 
plea,  in  this  case,  is  ill  in  substance.  For  it  is  not  the 
form  of  the  averment,  but  the  making  of  it,  in  any 
form,  that  constitutes  the  fault.  In  such  cases,  how- 
ever, the  party,  in  whose  favor  the  matter  of  the 

(i)  2  H.  Black.  205,  206. 
(k)  Com.  Dig.  Pleader,  Q.  5,  6.    1  Sid.  10. 
{I)  1  Saund.  219.  c.  (n.  8.)    Willes,  13.    Lawes'  PI.  170.    3  T. 
E.  693.     1  Salk.  310.    6  Mod.  308. 

(m)  3  Wils.  73,  101, 113, 114.    Hetl.  114,    Cro.  Car.  116. 


OP  DEMUEEEK.  439 


Use  of  special  demurrer. 


estoppel  operates,  may,  instead  of  demurring,  reply 
the  matter  specially,  and  in  this  way  avail  himself 
of  it.  (n) 

Sec.  26.  Nor  does  a  demurrer,  of  either  kind,  con- 
fess facts,  however  material,  the  pleading  of  which 
makes  a  departure.  (0) 

Sec.  27.  An  averment  of  any  thing,  naturally  or 
legally  impossible,  is  not  confessed  by  a  demurrer,  {p) 
The  averment  being,  upon  the  face  of  it,  an  absur- 
dity. 

Sec.  28.  So  also,  allegations  which  are  impertinent, 
or  immaterial,  are  not  confessed,  by  a  demurrer,  {q) 
For  what  a  party  cannot  contest,  he  does  not  confess, 
by  leaving  it  unanswered. 

Sec.  29.  Nor  does  a  demurrer  ever  confess  matter 
of  law  deduced,  by  either  party,  from  the  facts  pleaded 
by  him — as  the  prout  ei  bene  limit,  in  a  plea  of  justifi- 
cation. For  such  matter  is  not  a  proper  subject  of  a 
substantive  averment,  or  of  traverse,  or  avoidance, 
{vid.  ch.  7,  §  48) ;  and  consequently,  not  a  subject  of 
admission  in  the  pleadings :  It  being  exclusively  the 
province  of  the  court,  to  apply  the  law  to  the  facts 
alleged,  (r) 

Sec.  30.  When  an  issue  in  fact,  and  an  issue  in 
law,  are  joined  in  the  same  cause  (as  they  may  be,  to 
different  parts  of  the  declaration,  plea,  &c.),  it  is  in 
the  discretion  of  the  court,  which  of  the  two  issues 

{n)  Willes,  13.     Lawes'  PI.  171. 

(0)  Com.  Dig.  Pleader,  F.  10.    2  Wils.  96,    1  lb.  122.   Willes, 
638.    2  Saund.  84.  d.  (n.  1.)     T.  Kay.  22.  U—Ante,  ch.  8,  §  79. 
(fl  1  Sid.  10.     Com.  Dig.  Pleader,  Q.  6.    Lawes'  PI.  168. 
(g)  2  Salk.  561.    Lawes'  PI.  168.    Bae.  Abr.  Pleas,  &c.  N.  3. 
(r)  Hob.  56.     Vid.  Com.  Dig.  Pleader,  Q.  5.  6. 
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shall  be  first  determined,  (s)  In  practice,  however, 
the  more  usual  course  is,  to  determine  first  the  issue 
in  law :  Inasmuch  as  the  jury  can  then,  on  the  issue 
in  fact,  assess,  at  once,  the  whole  damages  on  both 
issues,  if  both  are  determined  in  the  plaintiff's  favor, 
which  could  not  be  done,  if  the  issue  in  fact  were 
first  determined,  (iv) 

Sec.  31.  After  an  issue  in  fact  joined,  as  by  a  con- 
clusion to  the  country,  on  one  side,  and  the  similiter 
added,  on  the  other,  there  can  be  no  demurrer,  (t) 
For  the  issue  joined  puts  an  end  to  the  altercations  of 
the  partieg,  on  the  record ;  and  by  joining  in  it,  the 
parties  have  placed  the  controversy  upon  a  question 
of  fact  involved  in  the  issue,  and  referred  it  to  the 
jury. 

Sec.  32,  There  cannot  be  a  demurrer,  on  either 
side,  to  a  demurrer,  on  the  other  (u) ;  but  the  party, 
to  whose  pleading  a  demurrer  is  taken,  must  join  in 
it.  And  though  a  demurrer  be  informally  taken ;  (as 
by  praying  an  improper  judgment) ;  the  adverse  party 
must  still  join  in  it.  For  being  suflScient  to  present 
.the  whole  record  to  the  court,  for  its  judgment ;  the 
court  must  render  such  a  judgment  upon  it,  as  the 
state  of  the  pleadings  requires,  without  reference  to 

(s>  Co.  Litt.  72.  a.  125.  b.  Palm.  517.  Bac.  Abr.  Pleas,  &c. 
N;  1.     1  Saund.  80.  (n.  1.) 

{t)  Com.  Dig.  Pleader,  Q.  6.  1  Show.  213.  Bao.  Abr.  Pleas, 
&c.  N.  2. 

(m)  Com.  Dig.  Pleader,  Q.  3.  Bac.  Abr.  Pleas,  &c.  N.  2. 
Lawes'  PI.  172.    Comb.  306.    1  Ld.  Kay.  20.    1  Salk.  219. 

(iv)  By. the  N.  T.  Code  (§  251)  the  issue  of  law  is  to  be  first 
determined ;  unless  the  court  specially  direct  otherwise.  (See  12 
How.  P.  Eep.  435.) 


OP  DEMUEEEE.  441 


Demurrer  to  a  Demurrer,  not  allowed. 


the  manner,  in  wliicli  judgment  is  prayed,  or  the  form, 
in  which  the  demurrer  is  expressed,  {v) 

Sec.  33.  If  then,  the  party,  to  whom  a  demurrer 
is  tendered,  demurs  to  it,  or  refuses  to  join  in  it;  he 
makes,  in  either  case,  a  discontinuance  of  his  action, 
or  his  defence,  as  the  case  may  be  {w) :  That  is,  if 
the  plaintiff  thus  demurs,  he  discontinues  his  action : 
If  the  defendant  does  so,  he  discontinues  his  defence. 
For  a  refusal  or  omission,  on  one  side,  to  join  in  a 
demurrer  on  the  other,  has  the  same  effect  as  an 
omission  to  plead,  when  pleading  is  necessary.  The 
omission,  by  either  party,  is  therefore  a  virtual  aban- 
donment of  his -side  of  the  ease. 

Sec.  34.  But  according  to  a  dictum  of  Ld.  Holt  (x), 
there  is  a  single  exception  to  the  rule,  that  there  can- 
not be  a  demurrer  to  a  demurrer :  viz.  that  where  a 
demurrer  to  a  plea  in  abatement  is  not  apposite,  the 
demurrer  may  itself  be  demurred  to.  But  the  reason 
of  such  an  exception  is  certainly  not  obvious;  and 
Ld.  Holt's  opinion  appears  not  to  be  recognized  as 
law  by  the  later  authorities. 

Sec.  35.  A  demurrer,  and  joinder  in  demurrer, 
both  usually  add  a  verification,  before  praying  judg- 
ment (?/) :  But  a  verification  appears  to  be  unneces- 
sary (z) ;  as  no  proof  is  assumed,  by  either  of  the 
parties. 

Sec.  36.    A  demurrer,  in  whatever  stage  of  the 

{v)  3  Lev.  222. 

{w)  1  Salk.  219.    Bae.  Abr.  Pleas,  &o.  N.  2.    Comb.  306.   Com. 
Dig.  Pleader,  Q.  3. 
(x)  Comb.  306, 
(y)  2  Chitt  PI.  679.  682. 
(z)  1  Leon.  24,    Lawes'  PI.  172. 
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pleadings  it  is  taken,  reaches  back,  in  its  effect, 
through,  the  whole  record,  and,  in  general,  attaches 
ultimately  upon  the  first  substantial  defect  in  the 
pleadings,  on  whichever  side  it  may  have  occurred — 
defects  in  substance  not  being  aided  by  the  adverse  par- 
ty's mere  pleading  over,  as  formal  defects  are.  {a)  (v) 
Sec.  37.  Hence,  though  the  parties  join  in  demur- 
rer, upon  any  one  particular  point,  in  any  stage  of 
the  pleadings ;  judgment  must,  nevertheless,  be  given, 
upon  the  whole  record,  and  regularly,  against  that 
party,  in  whose  pleading  the  first  substantial  fault  has 
occurred,  (b)  Thus  if  the  declaration  is  ill,  in  sub- 
stance— the  plea  in  bar  frivolous — and  demurrer 
joined,  on  the  plea ;  judgment  must  be  for  the  defen- 
dant. For  though  the  issue  in  law  is  joined,  immedi- 
ately and  in  terms,  on  the  plea  only,  and  though  that 
is  worthless ;  yet  a  bad  plea  is  sufficient  for  a  bad 
declaration. 

Sec.  38.  Upon  the  same  principle,  if  the  declara- 
tion is  good — the  plea  and  replication  both  ill  in  sub- 
stance— and  demurrer  joined  on  the  replication ;  judg- 
ment must,  regularly,  be  for  the  plaintiff,  (c)  For 
the  first  substantial  fault  is  on  the  defendant's  part ; 
and  a  bad  replication  is  sufficient  for  a  bad  plea. 

Sec.  39.  But  in  the  case  last  supposed,  there  is 
one  exception  to  the  general  rule:  viz.  when  the 

(a)  Hob.  56.  &  (n.  4.)  by  Williams.  5  Co.  29.  a.  Com.  Dig. 
Pleader,  Q.  7.  M.  1.  2.  2  Salk.  519.  1  Saund.  285.  (n.  5.)  1 
Stra.  303.  2  Wils.  150.  Bac.  Abr.  Pleas,  &o.  N.  3.  4  East, 
502.     Vid.  ante,  note  to  §  22. 

(5)  lid. 

(c)  lid.    Doug.  94-97. 


(v)  So  held,  under  the  N.  Y.  Code.    12  Barb.  573. 
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replication  to  an  insufficient  plea  is  not  only  defective 
in  matter,  but  also  shows  that  the  plaintiff  has  no 
cause  of  action.  In  such  a  case,  judgment,  on  demur- 
rer to  the  replication,  must  be  for  the  defendant — though 
his  plea  is  radically  insufficient,  (d)  For,  in  every 
such  case,  it  will  necessarily  appear,  from  the  whole 
record,  that  the  plaintiff  is  not  entitled  to  judgment. 

Sec.  40.  Thus,  when  to  a  general  declaration,  on 
a  penal  bond',  (as  a  bond,  conditioned  for  the  perform- 
ance of  covenants,  &c.),  the  defendant  pleads  an 
insufficient  bar,  and  the  replication  assigns  as  a  breach, 
what  is  in  law  no  breach ;  judgment,  on  demurrer  to 
the  replication,  must  be  for  the  defendant ;  though  his 
plea  is  ill  in  substance,  (e)  For,  as  in  this,  and  all 
similar  cases,  the  declaration  counts  only  on  the  penal 
part  of  the  bond ;  the  real  ground  of  the  action  does 
not  appear,  until  a  breach  of  the  condition  is  assigned 
in  the  replication ;  which  is,  in  effect,  a  supplement  to 
the  declaration — or  a  specification  of  the  more  general 
complaint  presented  in  it.  In  effect,  therefore,  the 
first  substantial  fault  in  the  pleadings  is  on  the  part 
of  the  plaintiff:  For  though,  in  the  order  of  pleading, 
the  plea  precedes  the  replication ;  yet,  in  the  order 
of  title,  the  replication,  in'this  class  of  cases,  precedes 
the  plea. 

Sec.  41.  The  judgment,  rendered  upon  a  demurrer, 
regularly  follows  the  nature  of  the  pleading  demurred 
to.  Thus,  as  we  have  before  seen,  the  judgment  on 
demurrer  to  a  plea  in  abatement,  if  for  the  defendant, 
is  that  the  writ  be  quashed — and  if  for  the  plaintiff, 

{d)  8  Co.  120.  b. 

(e)  Cro.  Jac.  133,  220,  221.  3  Co.  52.  8  lb.  120.  b.  2  Bulstr. 
94.    Palm.  287.    1  Brownl.  105.    Yelv.  152.    2  Ld.  Eay.  1080. 
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that  the  defendant  answer  over  (ch.  6,  §§  158,  159). 
And  thus  the  form  of  the  judgment  corresponds  to 
that  of  the  prayer  of  judgment  in  the  demurrer,  (vi) 

Sec.  42.  In  like  manner,  when  a  demurrer  is  joined 
on  any  of  the  pleadings  in  chief — as  on  the  declara- 
tion, plea  in  bar,  or  otheir  pleading,  which  goes  to  the 
action,  the  judgment  is  jinal — i.  e.  if  for  the  plaintiff, 
it  is,  quod  recuperet ;  if  for  the'  defendant,  it  is,  quod  eat 
sine  die  (/) :  So  that,  on  demurrer  to  any  of  the  plead- 
ings, which  go  to  the  action,  the  judgment,  for  either 
party,  is  the  same  as  it  w'ould  have  been,  on  an  issue 
in  /acf,  joined  upon  the  same  pleading,  and  found  in 
favor  of  the  same  party.  If  the  defendant  demurs 
to  the  declaration,  but  concludes  in  abatement,  (as  by 
praying  judgment,  that  the  writ  be  quashed);  the 
plaintiff  may  join  in  the  demurrer,  as  in  bar,  by  pray- 
ing judgment,  that  his  debt,  or  damages,  be  adjudged 
to  him;  and  if  his  declaration  be  good,  he  shall  have 
judgment,  quod  recuperet.  For  by  the  demurrer,  the 
declaration  is  confessed  (g) ;  and  the  defendant's  hav- 
ing prayed  judgment,  as  in  abatement,  cannot  alter  or 
impair  the  effect  of  that  confession. 

Sec.  43.  A  judgmerit,  rendered  upon  demurrer,  is 
equally  conclusive,  (by  way  of  estoppel),  of  the  facts, 
confessed  by  the  demurrer,  as  a  verdict,  finding  the 

(/)  Bac.  Abr.  Pleas,  &c.  N.  4.     10  Co.  58. 

{g)  3  Lev.  223.     Com.  Dig.  Pleader,  Q.  3.     Lawes'  PI.  172. 


(vi)  By  the  N.  Y.  Code,  (§  172)  almost  any  extent  of  amendment 
is  allowed,  after  demurrer  decided :  And  §  173  would  almost  allow 
an  entirely  new  case  to  be  made  up.  7  How.  Pr.  Kep.  294.  11  lb. 
168.    15  lb.  399.  555.    .7  Barb.  13.    9  lb,  202.    22  lb.  161. 
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same  facts,  would  have  been  Qi) :  Since  they  are 
established,  as  well  in  the  former  case,  as  in  the  lat- 
ter, by  matter  of  record.  And  facts,  thus  established, 
can  never  afterwards  be  contested,  between  the  same 
parties,  or  those  in  privity  with  them. 

Sec.  44.  If  therefore,  on  demurrer  to  the  declara- 
tion, to  the  plea  in  bar,  or  to  other  pleading  in  chief, 
judgment  is  rendered  for  the  defendant ;  the  plaintiff 
can  never  afterwards  maintain,  against  the  same 
defendant  or  his  privies,  any  similar  or  concurrent 
action,  for  the  same  cause;  i.  e.  upon  the  same 
grounds,  as  were  disclosed  in  the  first  declaration.  (^) 
For  the  judgment,  upon  such  a  demurrer,  determines 
the  merits  of  the  cause ;  and  a  final  judgment,  decid- 
ing the  right  in  controversy,  must  put  an  end  to  the 
dispute — or  litigation  would  be  endless. 

Sec.  45.  But  if  the  plaintiff,  on  demurrer,  fails  in 
his  first  action,  from  the  omission  of  an  essential 
allegation  in  his  declaration,  which  allegation  is  sup- 
plied in  the  second ;  the  judgment  in  the  first  is  no 
bar  to  the  second ;  although  both  actions  were  brought 
to  enforce  the  same  right,  {k)  For  in  this  case,  the 
merits  of  the  cause,  as  disclosed  in  the  second  declara- 
tion, were  not  decided  in  the  first. 

Sec.  46.  Upon  the  same  principle,  if  the  declara- 
tion is  adjudged  ill,  on  demurrer,  because  the  action 
is  minconceived,  (as  if  debt  or  assumpsit  is  brought, 
where  account  is  the  only  remedy ;  or  if  trespass  is 

{h)  6  Co.  7.  Cro.  Eliz.  668.  2  Black.  K.  827.  Peake  Ev.  36, 
(2d  ed.)'  1  Mod,  207.  Bac.  Abr.  Pleas,  &e.  I.  13.  1  Freem. 
198-9. 

(i)  lid. 

(A)l  Mod.  207.     1  Chitt.  PI.  195.     Bac.  Abr.  Pleas,  &o.  I.  13. 


446  CHAPTER  IX.— PART  II. 

Demurrer  to  evidence. 

brought,  where  the  only  proper  action  is  trover  or 
detinue) ;  the  judgment  is  no  bar  to  a  proper  action, 
afterward  brought  for  the  same  cause.  (/)  For  in  this 
case,  as  in  the  last,  the  merits  of  the  cause  could  not 
be  determined  in  the  first  action. 


Part  II. — Op  Demurrer  to  Evidence. 

Sec.  47.  In  some  cases,  when  the  pleadings  ter- 
minate in  an  issue  in  fact,  joined  to  the  jury,  the 
party  (whether  plaintiff  or  defendant),  who  takes  the 
negative  side  of  the  issue,  may  withdraw  the  exam- 
ination of  the  cause  from  the  jury,  to  the  court,  by 
demurring  to,  (or  upon),  the  evidence  exhibited  by  the 
adverse  party,  in  support  of  the  affirmative  of  the 
issue,  (m)  By  this  proceeding,  the  issue  in  fact, 
closed  to  the  jury,  is  exchanged  for  an  issue  in  law ; 
and  on  the  determination  of  this  latter  issue,  either 
way,  judgment  follows,  as  it  would  have  done,  on  a 
verdict  found  for  the  same  party,  on  the  issue  in 
fact,  (vii) 


{I)  Cro.  Eliz.  668.      2  Vent.  169. 

170.      T.  Eay.  472.      Polexf. 

634.     2  Brownl.  83.     2  Black.  Rep. 

779.  827.  831.     Cro.  Car.  35. 

1  Chitt.  PI.  195. 

(m)  Co.  Litt.  72.     5  Co.  104.  a. 

Cro.  Eliz.  752.    Aleyn,  18.  T. 

Eay.  404.     Bao.  Abr.  Pleas,  &o.  N. 

7.     Bull.  N.  P.  313.     Reg. 

PI.  129. 

(vii)  In  practice,  in  N.  Y.  and  some  other  states,  this  demurrer 
is  now  superseded,  by  a  motion  for  a  non-suit,  at  the  close  of  the 
plaintiff's  evidence.  And  this  practice  has,  over  a  demurrer  to 
evidence,  the  advantage  of  being  more  comprehensive ; — including 
cases  where,  by  reason  of  the  great  preponderance  of  evidence 
against  the  plaintiff,  no  verdict  in  his  favor  should  tiB  allowed : — 
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Sec.  48.  A  demurrer  of  this  kind,  though  called 
a  demurrer  to  evidence,  is  essentially,  as  will  appear 
in  the  sequel,  a  demurrer  to  the  facts  shown  in  evi- 
dence ;  and  in  this  respect,  it  differs  from  the  demur- 
rer, already  treated  of,  which  is  taken  to  the  facts 
shown  in  the  pleadings. 

Sec.  49.  The  object  of  a  demurrer  to  evidence  is, 
to  bring  in  question,  on  the  record,  the  relevancy  of 
the  evidence  on  one  side,  to  the  whole  issue ;  and  to 
make  the  question  of  its  relevancy  the  sole  point,  on 
which  the  issue  in  fact  is  to  be  determined.  For 
upon  this  demurrer,  the  issue  in  fact  is  determined 
by  the  determination  of  the  issue  in  law :  So  that  a 
decision  on  the  demurrer,  in  favor  of  either  party,  is, 
in  effect,  a  finding  of  the  issue  in  fact  in  favor  of  the 
same  party. 

Sec.  50.  It  must  here  be  premised,  that  the  rele- 
vancy of  evidence  to  any  given  issue  (i.  e.  its  con- 
duciveness  or  tendency  to  prove  or  disprove  the  issue), 
is  matter  of  law,  to  be  determined  by  the  court :  But 
its  relevancy  being  established — ^its  weight,  or  the 
question  how  far  it  conduces  to  prove  the  issue,  or 

Which  a  demurrer  to  evidence  would  hardly  reach.  A  non-suit 
should  be  granted,  in  all  cases  where  the  evidence  is  such,  that  the 
court,  on  review,  would  set  aside  a  verdict  (for  the  plaintiff) 
founded  on  it. 

The  motion  for  a  non-suit  may,  also,  be  made  at  the  close  of  the 
whole  evidence,  on  both  sides.  And  where,  either  on  a  denial, 
(traverse,)  or  on  an  aflBirmative  issue  on  his  own  part,  the  defen- 
dant's proof  fails  to  be  sufficient,  in  law,  to  sustain  a  verdict  in  his 
favor;  the  equivalent  to  the  plaintiff's  demurrer  to  the  defendant's 
evidence,  is  a  request  to  the  court  to  direct  a  verdict  for  the  plain- 
tiff. (As  to  granting  non-suit,  and  as  to  demurrer  to  evidence,  see 
20  N.  Y.  Eep.  494.  73.) 
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fact  in  dispute,  is  matter  of  fact,  to  be  determined 
by  the  jury  {n) :  In  other  words — whether  that,  which 
is  offered  as  evidence  to  any  given  point,  is  evidence 
to  the  point,  is  a  question  of  law;  whether,  being 
evidence,  it  is,  or  is  not,  sufficient  to  prove  the  point 
is  a  question  of  fact. 

Sec.  51.  Evidence  is  always  relevant  to  any  issue, 
which  it  conduces,  in  any  degree,  to  prove.  And  as 
its  relevancy  is  the  only  point,  of  which  the  court  can 
judge,  on  demurrer ;  it  follows,  that  it  can  never  be 
safe  for  a  party  to  demur  to  evidence,  which  is  clearly 
relevant  to  the  tvhole  issue  (o),  i.  e.  which  clearly 
conduces,  in  any  degree,  to  prove  the  whole  afifimative 
side  of  the  issue.  But  where  the  whole  evidence, 
exhibited  in  support  of  the  affirmative  of  the  issue, 
is  relevant  to  a  part  only  of  the  issue,  it  may  be 
safely  demurred  to ;  because,  in  such  a  case,  the 
evidence  could  not  warrant  a  finding  of  the  issue  by 
the  jury,  in  favor  of  the  party  exhibiting  the  evi- 
dence. 

Sec.  52.  As  the  question,  raised  by  this  demurrer, 
is,  whether  the  evidence  demurred  to  is  sufficient 
in  law  to  maintain  the  affirmative  of  the  issue  in 
fact ;  it  is  manifest,  that  the  demurrer  should  be  taken 
to  the  whole  evidence,  exhibited  by  the  adverse 
party  (p) :  Since  the  whole  of  it  may  be  sufficient  to 
maintain  the  issue,  when  a  part  of  it  would  not  be 
so.  And  as  that  party  would  have  had  the  benefit 
of  all  the  evidence,  exhibited  on  his  part,  before  the 
jury,  from  whom  the  issue  is  withdrawn  by  the  demur- 

(w)  Doug.  375.     2  H.  Black.  205. 

(o)  2  H.  Black.  205. 

ip)  1  Salk.  284.    Bull.  N.  P.  314. 
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rer ;  he  is  clearly  entitled  to  the  opinion  of  the  court, 
upon  the  relevancy  of  the  whole  of  it,  on  the  demur- 
rer. If  therefore  any  particular  part  of  the  evidence, 
offered  in  support  of  the  issue,  is  objected  to,  as 
irrelevant,  but  admitted  by  the  judge;  the  party 
objecting  cannot  demur  to  that  part  alone  (q)  ;  but 
should  file  his  bill  of  exceptions^  or  move  for  a  new 
trial. 

Sec.  53.  It  appears  manifest,  from  the  nature  and 
office  of  a  demurrer  of  this  kind,  that  it  can  be  taken 
only  to  the  evidence  of  that  party,  who  takes  the  bur- 
den of  proof,  on  the  issue ;  and  this  is  regularly,  the 
party  who  takes  the  affirmative  of  the  issue.  For  it 
is  not  incumbent  on  the  other  party  to  prove  his  side 
of  the  question ;  since,  as  a  general  rule,  the  finding 
must,  of  course,  be  in  his  favor,  unless  the  affirmative 
is  proved  against  him. 

Sec.  54.  A  demurrer  to  evidence,  when  accepted 
by  the  adverse  party,  or  allowed  by  the  court,  puts 
an  end  to  the  trial  of  the  question  of  fact,  by  the 
jury ;  and  refers  to  the  court  the  application  of  the 
law  to  the  facts  shown  in  evidence.  The  demurrer, 
therefore,  when  properly  tendered,  admits  the  facts 
thus  shown;  but  denies  their  sufficiency  in  law,  to 
maintain  the  issue  in  favor  of  the  adverse  party,  (r) 

Sec.  55.  In  the  nature  of  the  thing,  therefore,  the 
fact,  or  facts,  which  the  evidence  exhibited  affirms, 
must  be  ascertained,  before  the  question  of  law, 
intended  to  be  raised  by  the  demurrer,  can  arise.  (.?) 

{q)  lid. 

(r)  Co.  Litt.  72.    4  Co.  104.  a.    Bac.  Abr.  Fhas,  &c.  N.  7.    2 
H.  Black.  205-6. 
(a)  2  H.  Black.  205-6. 
29 
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For,  confessing  simply  the  existence  of  the  evidence 
oifered,  is  not  confessing  the  fact,  intended  to  be 
proved  by  it ;  nor  is  a  confession  of  the  truth  of  the 
evidence,  in  all  cases,  and  necessarily,  a  confession 
of  the  -fact  intended  to  be  proved  by  it. 

Sec.  56.  And  from  this  last  consideration  arises 
the  necessity  of  requiring  the  party,  demurring  to 
evidence,  to  make,  upon  the  record,  certain  admissions 
which  will  be  hereafter  stated  and  explained,  and 
without  which  the  opposite  party  cannot  be  required 
to  join  in  demurrer;  nor,  if  he  does  join,  can  the 
court  pronounce  any  judgment  upon  it. 

Sec.  57.  Doubts,  which  no  longer  exist,  were  for- 
merly entertained,  as  to  the  kind  of  evidence,  which 
might  properly  be  demurred  to ;  but  it  is  now  well 
settled,  that  evidence  of  any  kind,  written  or  parol, 
direct  or  circumstantial,  is  a  subject  of  demurrer : 
Though  the  manner  of  framing  the  demurrer,  and  of 
making  the  necessary  admissions  upon  the  record,  is 
regulated  by  the  nature  of  the  evidence  demurred 
to.  (t) 

Sec.  58.  When  all  the  evidence,  exhibited  in  sup- 
port of  the  affirmative  of  the  issue,  is  written,  (as 
where,  on  the  general  issue,  the  plaintiff  exhibits  a 
bond,  as  evidence  of  the  debt  for  which  he  sues,  or  a 
deed  of  conveyance,  or  record,  as  evidence  of  his  title 
to  land  demanded),  all  the  authorities,  ancient  and 
modern,  agree  that  the  defendant  may  demur  to  the 
evidence  (w) :   There  being,  in  such  a  case,  no  danger 

(t)  2  H.  Black.  206-9. 

(u)  5  Co.  104.  a.  Cro.  Eliz.  752.  Com.  Dig.  Pleader,  Q.  10. 
Co.  Litt.  72.  a.  3  Black.  Com.  372.  Bac.  Abr.  Pleas,  &o.  N.  7. 
BuU.  N.  P.  313. 
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of  a  variance,  in  the  statement  of  it.  But  how  far 
unwritten  evidence  is  liable  to  be  demurred  to,  is  a 
point  not  fully  settled,  in  the  older  books,  (v) 

Sec.  59.  According  to  an  opinion,  formerly  held 
by  some,  a  party,  exhibiting  parol  evidence  in  sup- 
port of  an  issue,  is  never  bound  to  join  in  a  demurrer 
to  it ;  because  it  is  uncertain  (w) — that  is,  because  no 
tenor  can  be  predicated  of  it;  and  therefore,  there  is 
danger  of  a  variance,  in  stating  it  upon  the  record. 

Sec.  60.  But  there  seems,  now,  to  be  no  doubt 
that  evidence  of  any  kind,  exhibited  in  support  of  an 
issue,  may  be  demurred  to,  under  the  restrictions,  or 
conditions,  prescribed  in  the  five  following  rules :  So 
that  if  these  conditions  are  complied  with,  by  the 
party  demurring ;  the  opposite  party  must  join  in  the 
demurrer,  or  waive  the  evidence. 

Sec.  61.  1.  Though  all  the  evidence,  exhibited  in 
support  of  the  issue,  rests  in  parol ;  yet,  if  both  par- 
ties voluntarily  join  in  a  demurrer  to  it,  and  if  it  is 
properly  framed,  and  the  necessary  admissions,  here- 
after to  be  stated,  are  entered  upon  the  record ;  the 
court  must  give  judgment  upoi;  it.  (x) 

Sec  62.  2.  When  in  support  of  the  issue,  a  party 
exhibits  evidence,  written  or  parol,  for  the  purpose 
of  proving  any  definite  fact,  the  opposite  party  may, 
by  expressly  admitting  the  fact  itself,  upon  the  record, 
demur,  and  oblige  the  party,  exhibiting  the  evidence, 

{y)  Co.  Litt.  72.  a.    5  Co.  104.  a.    1  Lev.  87.    2  H.  Black.  206. 
Bac,  Abr.  Pleas,  &c.  N.  7. 

(w)  Cro.  Eliz.  752.    Com.  Dig.  PZeaefer,  Q.  10.    Bac.  Abr.  PZeas, 

&c.  N.  7. 
(x)  Cro.  Eliz.  752.    2  H.  Black.  206.     Bao.  Abr.  PUas,  &o. 

N.  7. 
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to  join  in  the  demurrpr,  or  to  waive  the  evidence,  (y) 
For  the  fact  being  thus  admitted;  the  question  of 
law  is  distinctly  presented  to  the  court,  upon  the  face 
of  the  record.  Thus  if,  in  trover  against  a  bailee,  or 
finder  of  goods,  the  only  evidence  exhibited,  of  a 
conversion,  is  such  as  goes  to  prove  mere  negligence, 
on  the  part  of  the  defendant,  in  keeping  the  goods ; 
the  defendant,  by  admitting,  upon  the  record,  the  fact 
of  negligence  in  the  keeping,  may  demur,  and  oblige 
the  plaintiff  to  join,  or  waive  the  evidence.  And  the 
defendant,  in  this  case,  would  be  entirely  safe  in 
making  this  confession ;  because  mere  negligence  never 
constitutes  a  conversion,  in  trover. 

Sec.  63.  3.  When  parol  evidence,'exhibitod  in  sup- 
port of  'the  issue  is,  certain  and  direct,  the  adverse 
party,  by  entering  the  evidence  upon  the  record, 
l^ogether  with  an  admission  that  it  is  true,  may  demur 
to  it,  and  oblige  the  party  exhibiting  it,  to  join  in  th« 
demurrer,  or  waive  the  evidence,  (z)  For  in  this  case, 
an  admission  of  the  truth  of  the  evidence,  (which  by 
the  supposition  is  certain,  and  direct),  is  an  admission 
of  the  fact  afiirmed  by  it.  (3) 

(y)  Sty.  22,  34.     Aleyn,  18.     2  H.  Black.  207-8. 

(z)  Aleyn,  18.  2  H.  Black.  207-8.  Com.  Dig.  Pleader,  Q.  10. 
5  Co.  104.  a.  Co.  Litt.  72.  a.  Bao.  Abr.  Pleas,  &o.  N.  7.  Bull. 
N.  P.  313. 


(3)  To  Tinderstand  this,  and  the  two  foilowing  rules,  in  the  text, 
it  is  necessary  to  distinguish  correctly  between  the  several  kinds  or 
qualities  of  evidence,  of  which  they  are  predicated.  As  I  under- 
stand these  distinctions,  evidence  is  '  certain,'  and  '  direct,' 
within  the  meaning  of  the  rule,  when  it  explicitly,  absolutely,  and 
without  qualification,  affirms  the  particular  fact,  intended  to  be 
proved  by  it :  As,  when  a  witness  positively  asserts  a  fact  to  be 
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Sec.  64.  4.  If  the  evidence  exhibited  is  'ioose  and 
INDETERMINATE ;'  the  adverse  party  cannot  demur  to 
it,  without  stating  it  upon  the  record,  as  certain  and 
determinate,  and  admittiiig  it,  in  that  form,  to  he 
true,  (a)  Thus,  if  a  witness  testifies,  in  support  of 
the  issue,  that  a  fact  is  thus,  according  to  his  present 
impression,  recollection  or  belief;  the  adverse  party,  to 
entitle  himself  to  demur  to  it,  must  state  the  evi- 
dence upon  the  recordj  as  'certain,'  i.  e.  as  affirming 
absolutely,  that  the  fact  is  thus,  and  must  admit  the 
evidence,  as  thus  stated,  to  be  true.  For  in  this  case, 
confessing  the  testimony,  in  the  words  of  the  witness, 
to  be  true,  would  not  amount  to  a  confession  of  the 
fact  testified  about;  but  merely  to  an  admission  of 
the  witness's  belief  of  the  fact:  Anadmission,  which, 
if  allowed  as  sufficient,  would  refer  the  weight  of  the 
testimony  to  the  court.  And  as  the  jury,  from  whom 
the  demurrer  withdraws  the  trial,  might,  from  the 
testimony  above  slipposed,  have  found  the  fact  testified 
about ;  the  party  exhibiting  the  testimony,  is  entitled 

(a)  2  H.  Black.  ^07,  208.'    Aleyn,  18.     Bac.  Abr.  Pleas,  &c. 
N.  7.     Bull.  N.  P.  313.  -       '    " 

thus,  or  thus,  without  T6servation.  According  to  this  explanation, 
evidence,  which  the  rule  terms  '  certain,'  is  contradistinguished  from 
such,  as  is  called,  'loose  and  indeterminate ;'  by  which  appears  to 
be  meant  evidence,  affirming  a  fact,  doubtfully,  or  with  some  reser- 
vation: As  when  a  witness  declares  a  fact  to  he  thus,  or  thus, 
'according  to  his  best  recollection  or  belief.' — '  CiRCtMSTANTiAL' 
evidence  is  that,  which,  by  affirming  some  collateral  matter  of  fact, 
conduces  thereby  to  prove  another  (the  principal)  fact,  consequen- 
tially, as  an  inference,  or  conclusion  from  the,  former.  And  in  thia 
sense,  'circumstantial'  is  distinguished  from  'direct,'  evidence; 
which  is  such,  as  in  express  and  direct  terms  affirms  the  principal 
fact,  or  matter  immediately  in  issue. 
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to  the  full  effect  of  such  a  finding.  It  follows,  there- 
fore, that  unless  the  party,  demurring  to  such  evi- 
dence, makes  the  admission,  required  by  this  rule, 
the  opposite  party  is  not  bound  to  join  in  the  de- 
murrer. 

Sec.  65.  5.  When  the  evidence,  to  which  a  demur- 
rer is  offered,  is  '  circumstantial,'  the  party  demurring 
must  distinctly  admit,  upon  the  record,  every  fact, 
and  every  conclusion,  in  favor  of  the  opposite  party, 
which  the  evidence  conduces  to  prove — in  other  words, 
every  fact,  which  the  jury  might  have  inferred  from 
it,  in  his  favor  (h) :  Otherwise,  he  is  not  bound  to 
join  in  the  demurrer ;  because,  without  such  admis- 
sion, the  weight,  as  well  as  the  relevancy  of  the  evi- 
dence, would  be  referred  to  the  court.  For  in  this,  as 
in  the  former  case,  merely  confessing  the  evidence  to 
be  true,  is  not  a  confession  of  any  fact,  on  which  the 
proper  question  of  law  can  arise :  Since  the  truth  of 
all  circumstantial  evidence,  however  strong  it  may 
be,  is  always  consistent  with  the  possible  non-existence 
of  the  fact,  which  it  conduces  to  prove.  If  however, 
the  party  demurring  makes  the  admission,  required 
by  the  rule ;  the  other  party  must  join  in  demurrer, 
or  waive  the  evidence.  But  without  such  admission, 
the  latter  is  not  bound  to  join ;  and  if  he  does,  the 
court  can  pronounce  no  judgment  upon  the  demur- 
rer, (c) 

Sec.  66.  This  rule  may  be  illustrated,  by  the  fol- 
lowing case  :  In  an  action  .by  the  holder,  against  the 
acceptors,  of  a  bill  of  exchange,  payable  to  a  fictitious 
■payee,  or  order,  and  which,  after  the  acceptance,  had 

(i)  Aleyn,  18.    2  H.  Black.  187.  209.    3  Peters,  40. 
(c)  Sty.  34.    2  H.  Black.  209. 
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been  indorsed  by  the  drawers,  in  the  name  of  the 
fictitious  payee,  for  valuable  consideration,  to  the 
plaintiff — the  latter  exhibited  evidence  of  a  long 
course  of  dealing,  in  similar  bills,  between  the  draw- 
ers and  acceptors — ^for  the  purpose  of  raising  a  pre- 
sumption, from  these  circumstantial  facts,  that  the 
defendants  at  the  time  of  accepting  the  bill,  knew  the 
payee  to  be  fictitious ;  and  of  then  urging  as  matter 
of  law,  that  if  this  presumption  was  established,  the 
defendants  were  bound  by  their  acceptance.  To  this 
evidence  the  defendants  demurred,  without  admitting, 
upon  the  record,  their  knowledge,  at  the  time  of  accept- 
ing the  bill,  that  the  payee  was  fictitious ;  and  the 
plaintiff  joined  in  demurrer.  But  it  was  resolved, 
in  the  House  of  Lords,  by  the  unanimous  opinion  of 
the  Judges,  that,  because  the  defendant's  knowledge 
of  the  payee's  being  a  fictitious  person,  (which  was 
the  great  point  of  fact  in  issue),  was  not  expressly 
admitted,  on  the  record ;  the  point  of  law,  intended 
to  be  raised  by  the  demurrer,  could  not  arise  upon 
the  record ;  and  consequently  that  no  judgment  could 
be  given  upon  the  demurrer,  {d) 

Sec.  67.  Before  this  determination  in  the  House 
of  Lords,  it  had  been  resolved  in  B.  R.  (e),  that  on 
a  demurrer  to  circumstantial  evidence,  'every  fact, 
which  the  jury  could  infer '  from  it,  in  favor  of  the 
party  offering  it,  '  was  to  be  considered  as  admitted,^ 
without  any  express  admission  upon  the  record.  But, 
to  avoid  any  doubt  that  might  arise,  as  to  the  extent 
of  any  such  implied  admission,  the  rule  as  now  defini- 
tively settled  by  the  highest  authority,  is,  as  stated 

[d)  2  H.  Black.  187  to  209. 

(e)  Doug.  119-134. 
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above,  yiz.  that  every  such  fact  must  be  expressly 
admitted,  upon  the  record. 

Sec.  68.  From  the  principles  already  stated,  it  is 
apparent,  that  if  the  party,  demurring  to  evidence 
of  any  kind,  does  not  make,  upon  the  record,  the 
admissions  required  in  the  particular  case,  by  the 
preceding  rules;  and  the  opposite  party  nevertheless 
joins  in  the  demurrer;  the  court  can  give  rao  judg- 
ment on  the,  demurrer;  but  must  award  a  venire  de 
novo — ^that  the  issue  in  fact  may  be  referred  to  another 
jury.  (/) 

-  Sec.  69.  As  the  only  point  in  issue,  on  a  demurrer 
to  evidence,  is  whether  the  evidence  is  sufficient,  in 
law,  to  maintain  the  issue  in  fact ;  no  exception  can, 
on  such  a  demurrer,  be  taken  to  any  defect  in  the 
pleadings;  as  the  demurrer  does  not  extend  to 
them,  (g) 

Sec.  70.  But  after  the  demurrer  is  determined, 
advantage  may  be  taken  of  such  defects,  on  motion 
in  arrest  of  judgment,  as  after  verdict,  (h)  The  motion 
must,  however,  operate,  I  conceive,  not  as  such  a 
motion,  made  after  a  general  verdict :  For  as  the  issue 
has  not  been  found  by  the  jury,  no  fact,  not  alleged, 
and  not  appearing  in  the  evidence,  as  recited  on  the 
record,  can  be  presumed,  in  favor  of  the  party  prevail- 
ing on  the  demurrer.  The  effect  of  such  a  motion, 
therefore,  after  a  demurrer  to  evidence  determined, 
must  be  the  same,  it  would  seem,  as  after  a,  special 
verdict ;  (finding  the  facts  demurred  to) ;  from  which 

(/)  Bull.  N.  P.  3J3.    2  H.  Black.  209.     Bao.  Abr.  Pleas,  &o 
N.7. 

{g)  Bull.  N.  P.  313.    Doug.  218-223. 
{h)  lid.     11  Wheat.  173. 
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nothing  can  be  presumed,  and  by  which  no  defect  in 
the  pleadings  is  aided,  except  such  as  would  have 
been  aided  on  general  demurrer. 

Sec.  71.  The  party,  to  whose  evidence  a  demurrer 
is  offered,  may  always  demand  the  judgment  of  the 
court,  whether  he  is  bound  to  join  in  the  demurrer. 
And  if  there  is  no  colorable  cause  of  demurrer,  the 
court  will  not  allow  it — lest  justice  should  be  delayed, 
by  frivolous  exceptions,  (i)  An  offer  to  demur  to 
evidence  is,  therefore,  not  stricti  juris. 

Sec.  72.  The  whole  proceeding,  in  demurring  to 
evidence — as  the  statement  of  the  evidence,  on  the 
record,  and  the  entering  of  the  necessary  admissions, 
required  by  the  foregoing  rules — is  under  the  direc- 
tion and  control  of  the  judge,  at  Nisi  Prius,  or  (if  the 
trial  be  at  bar),  of  the  court  in  bank ;  and  if  no  plau- 
sible cause  of  demurrer  appears;  it  is  the  duty  of 
the  judge,  or  court,  to  disallow  it.  (k) 

Sec.  73.  On  a  demurrer  to  evidence,  properly 
framed,  and  joinder  in  demurrer,  the  usual  course 
is,  immediately  to  discharge  the  jury  of  the  issue  in 
fact ;  and  if  the  plaintiff  prevails,  on  the  demurrer, 
the  writ  of  inquiry  of  damages  is  executed  after- 
wards. The  jury  may,  however,  before  they  are 
thus  discharged,  be  required  to  assess  the  damages 
provisionally  (I) :  And  if  the  demurrer  is  determined 
in  the  plaintiff's  favor ;  he  will  have  judgment  for 
the  damages,  thus  previously  assessed. 

(i)  Aleyn,  18.  Sty.  34.  Bull.  N.  P.  313.  2  Rol.  Rep.  119. 
2  H.  Black.  205.  208. 

(k)  2  Rol.  Rep.  119.    2  H.  Black.  208-9. 

(1)  1  Lill.  Ab.  441.  Bull.  N.  P.  314.  Cro.  Car.  143.  1  Ld. 
Ray.  60.    Plowd.  410.    2  H.  Black.  200,  201. 
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Sec.  74.  If  a  party,  offering  to  demur  to  evidence, 
is  wrongly  overruled  by  the  court ;  his  remedy  is  by 
a  hill  of  exceptions,  and  a  writ  of  error,  founded  upon 
it.  (m)  (4)  (viii) 

(m)  9  Co.  13.  b.  Bae.  Abr.  Bill  of  Exceptions.  lb.  Pleas, 
&o.  N.  7.     Cro.  Car.  342. 


(4)  For  the  form  of  a  demurrer  to  evidence,  see  Bull.  N.  P.  314. 
2  H.  Black.  198-200. 

(viii)  In  N.  Y.  refusing  to  entertain  a  demurrer  to  evidence,  is 
not  error ;  and  no  exception  can  be  taken  thereto.    20  N.  Y.  Bep. 

AOA 


CHAPTER  X. 

OP  AEKEST  OF  JUDGMENT  AND  EEPLEADEE. 

Section  1.  To  arrest  judgment,  is  to  stay  or  pre- 
vent it.  This  is  done,  on  motion,  entered  upon  the 
record,  {a) 

Sec.  2.  This  proceeding  most  usually  takes  place, 
after  an  issue  in  fact  tried,  and  verdict  found ;  but  the 
motion  may  also  be  made,  after  a  default,  or  after  a 
demurrer  to  evidence  determined,  (b) 

Sec.  3.  The  principle  of  this  proceeding  is,  that 
as  the  judgment  of  the  court,  which  is  a  conclusion 
of  law  from  the  facts  ascertained  upon  the  record, 
must  be  collected  from  the  whole  record  (ch.  9,  §  36) ; 
the  party  who  does  not,  upon  the  whole  record,  appear 
entitled  to  judgment,  cannot  have  it — even  though  a 
verdict  has  been  found,  or  a  default  suffered,  or  a 
demurrer  to  evidence  determined,  in  his  favor.  For 
notwithstanding  such  verdict,  default,  &c.  the  whole 
record  may  disclose  no  right  of  action,  or  no  legal 
defence,  in  his  favor,  (c)  And  therefore,  if  a  verdict 
is  found  for  the  plaintiff,  upon  a  declaration  radically 
defective — or  for  the  defendant,  on  a  plea  in  bar  totally 
void  of  substance ;  judgment  must,  regularly,  in  either 
case,  be  arrested,  (i) 

(a)  3  Black.  Com.  387.  393,  lb.  App.  No.  II.  p.  XI.  Bac.  Abr. 
Pleas,  &o.  M. 

(J)  2  Burr.  900.  Doug.  218.  223.  2  Stra.  1271.  9  Pick.  546. 
Ante,  ch.  9,  ^  70. 

(c)  8  Co.  120.  b.  133.  b.  1  Lutw.  608.  4  Burr.  2146.  Wightw. 
354. 

(i)  It  would  seem  that  there  must,  always,  (whether  under  the 
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Sec.  4.  The  question,  raised  by  a  motion  in  arrest 
of  judgment,  is  a  question  of  law,  arising  from  the 
face  of  the  record:  Judgments  being  arrested,  only 
for  intrinsic  causes,  i.  e.  such  only  as  are  apparent  on 
the  record,  (d) 

Sec.  5.  Anciently,  judgments  were  constantly 
arrested  for  defects  or  faults  merely  formal,  in  the 
pleadings,  or  other  parts  of  the  record ;  but  by  the 
various  English  statutes  of  amendments  and  jeofails, 
which  extend  from  the  reign  of  Edward  the  Third,  to 
that  of  Anne  (e),  i  this  evil  has  been  remedied.  And 
as  the  law  now  is,  judgments  are,  by  these  statutes, 
protected  against,  arrest,  for  mere  formal  defects  in 
general,  and  also  for  various  others,  which  have  been 
deemed  substantial,  but  which  are  specifically  enume- 
rated in,  and  expressly  cured  by,  some  one  or  other 
of  the  same  statutes. 

Sec.  6.  As  to  the  specific  defects  and  omissions, 
which  are  cured  by  th^  several  statutes,  above 
alluded  to,  it  is  unnecessary  here  to  enter  into  any 
detail :  As  the  several  enactments,  being  in  their 
nature  positive,  cannot  be  referred  to  any  one  general 
and  uniform  principle,  and  can  be  understood,  only 
by  a  recurrence  to  the  statutes  themselves.  (/) 

Sec.  7.  But  as  substantial  defects  in  general,  are  not 
cured  by  any  of  these  enactmerits;   it  remains  to 


{d)  3  Black.  Gom.  393. 

(e)  Bac.  Abr.  Amendment,  &o.  B. 

(/)  ^id-  Bac.  Abr.  ubi  sup. 


Code,  or  not,)  be  sufficient  reasons  wby  no  judgment  should  be 
entered  on  such  a  verdict.  (See  ante,  chap.  IX,  note  iii, — chap.  II. 
note  ix.) 
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enquire,  what  defects  and  omissions  are  cured  by 
verdict,  or  otherwise,  without  the  aid  of  any  statute, 
and  upon  common-law  principles.  For,  independently 
of  any  statute-provision,  many  defects  in  pleading, 
which  have  been  formerly  deemed  substantial,  and 
which  would  be  otherwise  fatal,  are  aided  by  verdict: 
And  the  principal  object  of  enquiry,  under  the  head 
of  Arrest  of  Judgment,  is,  what  defects  of  this  sort  are, 
and  what  are  not,  cured  by  verdict,  on  common-law 
principles  ? 

Sec.  8.  Formal  defects  and  errors  in  the  record, 
being  now  harmless,  except  on  special  demurrer ;  it 
follows,  that  judgment  can  be  arrested,  for  no  other 
than  substantial  faults ;  and  these  may  exist,  either 
in  the  pleadings,  or,  where  a  verdict  has  been  found, 
in  the  verdict,  (g)  Thus,  if  the  declaration,  on  which 
the  plaintiff  has  obtained  a  verdict,  is  totally  defective 
in  substance,  or  varies  totally  from  the  writ,  (as,  if  the 
one  sounds  in  debt,  and  the  other  in  tort) ;  judgment 
may  be  arrested  on  the  defendant's  motion :  Or  if — the 
declaration  being  good — -the  plea  in  bar,  on  which 
the  defendant  has  obtained  a  verdict,  is  radically 
defective ;  judgment  may  be  arrested,  on  the  motion 
of  the  plaintiff,  (h)  In  both  these  cases,  the  defect, 
which  sustains  the  motion,  is  in  the  pleadings. 

Sec.  9.  And  if  the  pleadings  are  perfect,  but  the 
jury  find  a  verdict  varying  materially  from  the  issue, 
instead  of  finding  the  matter  in  issue  itself,  either 
way ;  judgment  will  be  arrested,  for  the  insufl&ci- 
ency  of    the  verdict  (i) :    Because  the  court   cannot 

(g)  3  Black.  Com.  393.     1  Salk.  365. 

{h)  3  Black.  Com.  395.     Cro.  Eliz.  778.    2  Vent.  196, 

(i)  3  Black.  Com.  393. 
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learn  from  it,  for  "which  party  judgment  ought  to  be 
given. 

Sec.  10.  In  regard  to  the  arresting  of  judgment. 
after  verdict,  it  is  a  universal  rule,  that  any  defect  in 
the  record,  which  would  render  a  judgment,  in  pur- 
suance of  the  verdict,  erroneous,  is  a  sufficient  ground 
for  arresting  the  judgment,  (k)  For  no  court  should 
do  so  nugatory  an  act,  as  to  render  a  judgment,  which, 
when  rendered,  must  be  erroneous. 

In  pursuing  this  subject,  it  will  be  proper  to  treat 
of  arrest  of  judgment, 

I.  For  defects  in  the  pleadings  ;  and 

II.  For  defects  in  the  verdict. 

Sec.  11.  I.  Under  the  first  of  these  heads,  it  is  an 
invariable  rule,  that  no  defect  in  the  pleadings,  which 
would  not  have  been  fatal  to  them,  on  general  demur- 
rer, can  ever  be  a  sufficient  cause  for  arresting  judg- 
ment. (1)  The  principle  of  this  rule  is  apparent, 
from  the  consideration,  that  all  merely  formal  defects 
in  pleading  are  aided,  except  on  special  demurrer, 
assigning  them  for  cause;  and  consequently,  that  all 
defects,  on  either  side,  which  would  not  have  been 
fatal  on  general  demurrer,  are  cured  by  the  adverse 
party's  pleading  to  issue,  or  by  a  default — in  other 
words,  by  his  omitting  to  demur  specially. 

Sec.  12.  It  is,  however,  by  no  means  universally 
true,  e  converso,  that  every  defect  in  the  pleadings, 
which  would  have  been  fatal  on  general  demurrer,  is 
a  sufficient  ground  for  arresting  judgment,  after  a 

{k)  1  Salk.,77.    2  KoU.  Ab.  716.    Com.  Dig.  Pleader,  S.  47. 
.     (Z)  3  Black.  Com.  394.    Garth.  389. 
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general  verdict,  (m)  (1)  For  if  the  pleading  of  the 
party,  for  whom  such  a  verdict  has  been  found,  is 
faulty,  in  omitting  some  particular  fact  or  circum- 
stance, without  which  he  ought  not  to  have  judgment, 
but  which  is,  nevertheless,  implied  in,  or  inferrible  from, 
the  finding  of  those  facts,  which  are  expressly  alleged 
and  found ;  the  pleading  is  aided,  (because  the  omis- 
sion is  supplied),  by  the  verdict :  In  other  words,  the 
court,  in  such  a  case,  must  presume  that  the  fact  or 
circumstance  omitted  was  proved  to  the  jury,  (n) 

Sec.  13.  The  criterion,  by  which  to  distinguish 
between  such  defects  in  a  declaration,  as  are,  and 
such  as  are  not,  cured  by  a  general  verdict  for  the 
plainti£f,  is  laid  down  by  Lord  Mansfield,  in  the  case 
of  Rushtan  v.  Aspinall,  to  the  following  effect :  Where 
the  statement  of  the  plaintiff's  cause  of  action,  and 
that  only,  is  defective  or  inaccurate,  the  defect  is 
cured  by  a  general  verdict  in  his  favor ;  because — '  to 
entitle  him  to  recover,  all  circumstances  necessary,  in 
form  or  substance,  to  complete  the  title  so  imperfectly 
stated,  must  be  proved  at  the  trial;'  and  it  is,  there- 
fore, '  a  fair  presumption,  that  they  were  proved.* 
But  where  no  cause  of  action  is  stated,  the  omission  is 
not  cured  by  verdict.     For,  as  no  right  of  recovery 

(ot)  lid.     Doug.  683. 

(n)  lid.  Cro.  Jac.  44.  1  Saund.  228.  a.  (n.  1.)  T.  Eay.  487. 
Garth.  304.     1  Salk.  365.     Forrest's  Rep.  54. 

(1)  By  a  general  verdict  is  meant  a  verdict,  found  in  the  terms 
of  the  issue.  A  special  verdict  is  one  not  following  the  terms  of 
the  issue,  but  finding  certain  special  facts,  and  referring  it  to  the 
court,  as  a  question  of  law,  whether  those  facts  maintain  the  issue — 
a  question,  bearing  a  strong  analogy  to  that  which  is  raised  by  a 
demurrer  to  evidence,  {ante,  oh,  9,  §  62.) 
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was  necessary  to  be  proved,  or  could  have  been  legally 
proved,  under  such  a  declaration;  there  can  be  no 
ground  for  presuming  that  it  was  proved,  at  the 
trial,  (o)  The  same  criterion  extends,  mutatis  mutan- 
dis, to  defects  in  the  defendant's  plea,  or  in  any  other 
part  of  the  pleadings. 

Sec.  14.  The  ground  or  principle,  on  which  any 
fact,  not  alleged,  is  to  be  presumed,  in  support  of  a 
general  verdict,  is,  that  as  the  verdict  must  be  con- 
sidered as  true,  and  as  founded  on  legal  evidence 
exhibited  at  the  trial;  the  Court,  (which  can  judge 
only  from  the  record),  must  presume  in  support  of  it, 
that  any  and  every  fact,  (not  alleged),  the  proof  of 
which  was  necessary  to  justify  the  jury  in  finding  as 
they  have  done,  was  proved  to  them,  on  the  trial :  In 
other  words,  the  court  must,  in  support  of  such  a 
verdict,  presume  every  thing  to  have  been  proved, 
without  proof  of  which,  the  jury  could  not  have  truly 
found  from  the  evidence,  as  they  have  found,  (p) 
And  thus  the  verdict,  by  legal  and  necessary  intend- 
ment, SUPPLIES  facts,  omitted  in  the  pleadings.  This 
explanation  of  the  principle,  on  which  omissions  in 
the  pleadings  are  aided  by  verdict,  will  be  found  to 
coincide,  in  its  result,  with  the  statement,  given  in 
the  twelfth  section,  of  what  is  to  be  presumed  in 
support  of  a  general  verdict.     But  as  this  principle, 

(o)  Doug.  683.  See  Plowd.  202.  1  Saund.  228.  c.  (n.  1.)  3 
Black.  Com.  395.  1  Salk.  365.  Bac.  Abr.  Verdict,  X.  Hob.  56. 
c.  (n.  4.)  Williams'  ed.     Garth.  130.     1  Lev.  308.     Cro.  Car.  497. 

1  Mod.  292.    Com.  E.  116.    3  Wils.  274.    4  T.  K.  472.    7  lb.  523. 

2  Burr.  1159.     2  Mass.  R.  522. 

(p)  lid.  1  Vent.  109.  1  Saund.  228.  (n.  1.)  2  lb.  171.  o.  T. 
Ray.  487.  1  T.  R.  145.  545.  7  lb.  518.  Bull.  N.  P.  320.  321. 
1  Salk.  130.    Cowp.  827. 
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thougli  simple  and  rational  in  itself,  has  often  pre- 
sented nice  and  difficult  questions,  in  its  application 
to  particular  cases ;  a  somewhat  detailed  illustration 
of  it  may  be  useful : 

Sec.  15.  If,  in  an  action  of  trespass,  the  declara- 
tion omits  to  lay  the  trespass  on  any  particular  Aay, 
(an  omission,  which  by  the  common  law,  is  a  good 
cause  of  general  demurrer),  but  the  defendant  pleads 
to  issue,  and  a  general  verdict  is  found  against  him ; 
the  declaration  is  cured  by  the  verdict,  (g)  For,  as 
the  court  must  presume  that  the  trespass  was  duly 
■proved,  to  the  jury ;  it  must  also  follow,  as  a  necessary 
presumption,  that  the  wrong  was  proved  to  have  been 
done  on  some  particular  day,  and  that  hefore  the  com- 
mencement of  the  suit :  Because  proof  of  a  trespass, 
subsequent  to  the  issuing  of  the  writ,  would  have  been 
legally  irttdmissihle.  And  thus,  all  that  was  necessary 
to  be  supplied  in  the  declaration,  viz.  some  particular 
time,  when  the  trespass  was  committed — is,  by  legal 
intendment,  supplied  by  the  verdict. 

Sec.  16.  Thus  also,  if  in  trover  for  converting,  or 
trespass  for  taking  away,  the  plaintiff's  goods,  the 
declaration  pmits  to  allege  their  value ;  but  the  defen- 
dant pleads  to  issue,  and  the  jury  find  a  general 
verdict,  with  damages,  for  the  plaintiff;  the  declara- 
tion, though  it  would  have  been  ill,  at  common  law, 
on  general  demurrer,  is  aided  by  the  verdict,  (r) 
For  it  must  be  presumed,  from  the  jury's  having 
assessed  the  damages,  that  the  value  was  in  proof 

(g)  3  Black.  Com.  394.  Garth.  389.  2  Salk.  662.  5  Mod.  287. 
Bac.  Abr.  Verdict,  X. 

(r)  1  Sid.  39.    Bac.  Abr.  Trespass,  I.  2.  (1.)    Esp,  Dig.  407. 
4  Burr.  2455.  arg,     Vid.  2  Johns.  E.  421.  note, 
30 
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before  them.  And  thus  by  intendment,  as  in  the  last 
case,  the  verdict  ascertains  what  the  declaration  had 
omitted. 

Sec.  17.  Upon  the  same  principle,  if  a  party 
pleads  a  grant  of  any  thing,  lying  only  in  grant,  (as 
an  incorporeal  hereditament),  without  alleging  that 
the  conveyance  was  by  deed,  and  the  opposite  party, 
instead  of  demurring,  as  he  might  for  the  omission  of 
that  allegation,  traverses  the  grant,  and  the  jury  find 
it ;  the  omission  is  aided  by  the  verdict,  (s)  For  as 
the  court  is  bound  to  presume  a  grant  proved  to  the 
jury ;  and  as  nothing,  except  a  deed  would  have  been 
legal  evidence  of  the  grant;  it  must  necessarily  be 
presumed  that  a  deed  of  grant  was  proved,  on  the 
trial. 

Sec.  18.  If  a  party  pleads  the  grant  of  a  reversion, 
without  alleging  the  attornment  of  the  tenant — which, 
by  the  common  law,  was  necessary  to  the  completion 
of  the  grantee's  title — and  on  issue  joined,  the  jury 
find  the  grant;  the  pleading  is  cured — though  the 
omission  would  have  been  fatal,  by  the  common  law, 
on  demurrer.  And  the  result  is  the  same,  whether 
the  finding  is  upon  a  special  issue,  taken  on  the  grant 
alone,  or  upon  the  general  issue.  As  where  in  debt 
for  rent,  by  the  grantee  of  a  reversion,  the  declara- 
tion alleges  the  grant,  but  omits  to  state  an  attornment : 
Here,  if  the  defendant  pleads  nil  debet,  and  the  jury 
find  the  issue  for  the  plaintifi";  the  declaration  is 
cured  by  the  verdict,  (t)    For,  the  jury  having,  under 

(s)  Hutt.  54.  10  Mod.  301.  Bao.  Abr.  Verdict,  X.  2  Wils. 
376.     1  Saund.  228.  b.  (n.  1.) 

{t)  2  Show.  233.  1  Saund.  228.  a.  b.  (n.  1.)  Com.  Dig.  Pleader, 
C.  87.     T.  Ray.  487.     Bac.  Abr.  Verdict,  X.     Lawes'  PI.  48. 
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the  direction  of  the  judge,  found  the  grant ;  the  court 
must  intend,  that  it  was  found  upon  evidence  suffi- 
cient to  prove  a  complete  grant.  (2) 

Sec.  19.  Again:  If,  in  debt  on  bond,  the  defen- 
dant pleads  nil  debet,  and  the  plaintiff,  instead  of 
demurring,  joins  in  the  issue  tendered  by  the  plea, 
and  the  verdict  is  for  the  defendant;  the  plea  is  cured, 
and  the  defendant  entitled  to  judgment,  (u)  For,  as 
the  plaintiff  has,  by  joining  issue  on  the  plea,  waived 
the  estoppel,  which,  (if  he  had  demurred),  the  deed 
would  have  furnished,  in  his  favor,  and  has  submitted 
to  the  jury  the  naked  question  of  the  defendant's 
being  indebted,  which  the  verdict  has  negatived ;  the 
inference  must  be,  that  it  was  disproved  to  the  jury. 

(m)  2  Wils.  10. 

(2)  An  example,  several  times  given  in  the  books,  of  the  effect  of 
a  verdict,  in  aiding  defective  pleadings,  is  that  of  a,  feoffment  pleaded, 
without  an  express  allegation  of  livery  of  se'ssin  ;  in  which  case,  the 
verdict,  it  is  said,  cures  the  defect  in  the  pleading.  (1  T.  R.  145. 
4  lb.  472.  1  Saund.  228.  b.  (n.  1.)  But  with  submission,  this 
example  seems  not  to  be  an  instance,  in  which  the  pleading  is  aided 
by  verdict,  or  in  which  it  requires  any  such  aid.  For,  according  to 
high  and  multiplied  authority,  ancient  and  modern,  the  allegation  of 
a  feoffment,  without  an  averment  of  livery  of  seisin,  is  good,  both 
in  substance  and  form,  on  demurrer.  (Co.  Litt.  303.  b.  Cro.  Jao. 
411.  8  Co.  82.  b.  Cro.  Eliz.  401. .  Plowd.  149.  Com.  Dig.  Pleader, 
E.  9.  Bac.  Abr.  Pleas,  &c.  I.  7.  Lawes'  PI.  48.)  For  a  feoffment, 
ex  vi  termini,  implies  livery  of  seisin ;  since  the  act  of  enfeoffing  is 
the  delivering  of  seisin.  And  therefore,  alleging  a  feoffment  is,  in 
effect,  alleging  livery  of  seisin  (see  ch.  3,  §  6) :  Whereas,  in  the 
above  case  of  the  grant  of  a  reversion,  the  attornment  is  an  act, 
distinct  from  that  of  the  grant  itself,  and  to  be  done  by  a  different 
party.  And  as  the  former  act  is,  therefore,  not  implied  in  the  latter ; 
the  allegation  of  the  one  is  not,  by  any  implioation,  an  allegation  of 
the  other.    (8  Co.  82.  b.)  • 
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.  Sec.  20.  ,,  On  the  other  hand,  facts  not  alleged,  and 
•whiph  are  woif  implied  in,  or  inferrible  /rom^  those  which 
are  alleged  and  foun,d,  cannot-  be  presumed  to  haye 
been  proved  to  the  jury :  In  other  words,  no  fact  not 
alleged,  can  be  presumed  in  support  of  a  ,verdic]t, 
unless  proof  of  its  existence  must  have  been  involved 
in,  or  is  inferrible  from,  the  proof  of  those  which  are 
alleged,  and  which; the  verdict  has  foun,d  (v):  There 
being  no  foundation,  furnished  by  the  record,  for  any 
intendment  or  iiiferehce,  that  any  other  fact,  not 
al^erred,  was  jJro'ue^Z  at  the  trial.. 

Sec.  21.  If,  then,,  the  declaration  is  totally  defec- 
tiye  in  substmce~-s\,s  in  the  common  instance  given,  of 
an  action  of  slander  for  calling  the  plaintiff  a  Jew — a 
verdict  for  the  plaintiff"  will  not  entitle  him  to  judg- 
ment, (w)  For  the  words  charged,  being  not  action- 
jible,  the  finding  of  the  jury  cannot  make  them  so ; 
and  the. defect  in  the  declaration  is  not  in  the  state- 
ment of  the  cause  of  action  (for  no  manner  of  stating 
the  words  can  make  them  actionable) ;  but  in  the 
allegfed  cause  of  action  itself.  And  nothing  is  implied 
in,  or  inferrible  from,  the  finding,  which  can  constitute 
a  right  of  recovery. 

Sec.  22.  If  the  declaration  omits  to  allege  any 
substantive  fact,  which  is  essential  to  a,  right  of  action, 
and  which  is  not  implied,  in,  or  inferrible  from,  the  find- 
ing of  those  which  are  alleged ;  a  verdict  for  the 
plaintiff  does  not  cure  the  defect,  (x)    Thus  in  assump- 

iy)  Doug.  683.  3  Black.  Com.  394.  1  Saund.  228.  a.  b.  c.  (n.  1.) 
1  T.  K.  145.  3  Burr.  1728.  Cowp.  826.  Bao.  Abr.  Verdict,  X. 
17  Johns.  E.  456.     4  Pick.  341.     11  Mass.  K,  308. 

(w)  3  Black.  Com.  394. 

(a:)  Bac.  Abr,  Verdict,  X.     Com.  Dig.  Pleader,  C.  87. 
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sit,  if  the  declaration  alleges  no  consideration,  and  the 
jury  find  a  verdict  for  the  plaintiff;  judgment  must 
be  atrested.  {y)  For  the  fact,  that  the  defehdaht  pro- 
mised, furnishes  no  legal  intendment  or  inference, 
that  the  promise  was  founded  upon  any  consideration. 

Sec.  23.  Thus  also,  in  an  action  by-a  inastef,  for 
a  battery  committed  upon  his  servant,  if  the  declara- 
tion omits  to  allege  a  loss  of  service,  in  consequence 
of  the  beating;  a  verdict  for  the  plaintiff  dbes  not 
cure  the  omission,  (z)  For  it  is  very  manifest,  that 
proof  of  the  alleged  battery,  and  of  all  the  other  facts 
usually  alleged  in  such  a  declaration,  does  not  neces- 
sarily involve  any  proof  of  a  loss  of  service ;  and  there- 
fore no  legal  intendment  can  imply  the  latter  fact, 
from  the  finding  of  the  jury. 

Sec.  24.  Again:  If  in  an  action,  for  an  injury 
done  by  the  defendant's  dog,  to  the  person  or  beast 
of  the  plaintiff,  the  declaration  omits  the  scienter 
(an  allegation  of  the  defendant's  previous  knowledge, 
that  his  dog  was  addicted  to  similar  mischief);  a 
verdict  of  'guilty'  will  not  aid  the  (declaration,  (a) 
For  all  the  material  facts  alleged  in  the  declaration, 
viz.  the  defendant's  ownership  of  the  mischievous 
animal — the  latter' s  addictedness  to  similar  mischief — 
and  the  damage  done  to  the  plaintiff— furnish  no  legal 
inference  of  the  defendant's  previous  science:  Since 
proof  of  any,  or  all,  of  the  former  facts,  does  not 
necessaxily  involve  any  evidence  of  the  latter. 

{y)  1  Salk.  364.  Com.  Dig.  Pleader,  C.  87.  7  0^.  E.  351.  (n.  1.) 
1  Vent.  27.)  .  ,  , 

(z)  Keilw.  71,  b.  72.  a.  10  Co.  130.  Telv.  90.  (n.  1.)  6  Mod. 
127.     Bac.  Abr,  Verdict,  X. 

{a)  2  Salk.  662.  3  lb.  12.  13.  Bac.  Abr.  Verdict,  X.  1  Ld. 
Bay.  109.    Doug.  683.    Esp.  Dig.  601-2. 
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Sec.  25.  So  also,  when  the  right  of  action  depends 
upon  the  performance  of  a  condition  precedent,  by  the 
plaintiff,  if  the  declaration  omits  to  allege  perform- 
ance of  it,  or  what  is  in  law  equivalent  to  perform- 
ance ;  the  omission  is  incurable  by  verdict,  (h)  For 
in  every  case  of  this  kind,  performance  of  the  con- 
dition, or  what  is  equivalent  to  it,  is  of  the  gist  of  the 
action ;  and  is  moreover,  a  distinct,  collateral  fact, 
which  cannot  be  inferred  or  presumed  from  the  other 
facts  necessary  to  be  alleged.  (3)  Thus,  if  A.  engages 
to  pay  to  B.  a  sum  of  money,  on  a  certain  future  day, 
on  condition  that  B.  shall,  before  that  day,  perform 
certain  services  for  A. ;  it  is  clear,  that  unless  B. 
performs  the  services,  within  the  time  named,  he  can 
have  no  right  to  recover  the  money  j  and  it  is  equally 

(J)  6  T.  R.  710.  7  lb.  125.  8  lb.  366.  2  H.  Black.  574.  582. 
n. .  1  East,  203.  2  Saund.  352.  (n.  3.)  3  Bulstr.  299.  2  Bos.  & 
P.  447.     Com.  Dig.  Pleader,  C.  69. 

(3)  It  is  said,  (1  Saund.  228.  b.  n.  1.)  by  Mr.  Sergeant  Wil- 
liams— an  authority,  not  to  be  lightly  questioned — that  'when  a 
promise  depends  upon  the  performance  of  something,  to  be  first 
done  by  him,  to  whom  the  promise  is  made,  and  in  an  action  on  such 
promise,  the  declaration  does  not  aver  performance  by  the  plaintiff, 
or  that  he  was  ready  to  perform,  and  there  is  a  verdict  for  the  plain- 
tiff; such  omission  is  cured  by  the  verdict,  by  the  common  law,  but 
is  a  fatal  objection,  after  a  judgment  by  default.'  But  with  great 
deference,  the  former  of  these  propositions,  although  apparently 
countenanced  by  a  general  remark  of  Lord  Mansfield,  in  the  case 
referred  to  by  the  learned  writer,  (2  Burr.  900.)  appears  inconsistent, 
not  only  with  the  whole  current  of  authority;  but  also  with  the 
definite  and  well  established  principles,  stated  and  explained  in  the 
text.  Indeed  the  principle  of  the  great  and  standard  case,  as  it 
may  properly  be  called,  of  Rushton  v.  Aspinall,  before  mentioned 
(§  13)  seems  to  stand  in  direct  opposition  to  the  rule  laid  down  by 
Mr.  Sergeant  Williams.     In  that  case,  which  was  an  action  against 
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clear,  that  the  finding  of  the  only  other  material  facts 
in  the  case,  viz.  the  making  of  the  promise,  and  the 
non-payment  of  the  money,  neither  raises,  nor  even 
conduces,  to  raise,  any  legal  presumption  of  the  per- 
formance of  the  services,  (ii) 

Sec.  26.  A  default  cures  no  defect  in  the  declara- 
tion, which  would  not  have  been  aided,  on  a  general 
demurrer,  (c)  For  no  fact  can  be  presumed  to  have 
been  proved,  when  no  trial  has  been  had,  and  no  proof 
exhibited.  And  therefore  a  motion  in  arrest  of  judg- 
ment, for  the  insufficiency  of  the  declaration,  after  a 
default,  operates  precisely  as  a  general  demurrer  to 
the  declaration  would  have  operated. 

Sec.  27.  The  same  principle,  which  renders  radical 
defects,  in  a  declaration,  incurable  by  verdict,  extends 
to  all  stages  of  the  pleadings,  on  either  side.  And 
therefore,  if  the  defendant's  'plea  discloses  no  legal 
defence;  a  verdict  in  his  favor  will  not  make  the 

(c)  2  Burr.  900.      1  Saund.  228.  a.  b.  c.  (n.  1.)     2  Stra.  1271. 

1  Wils.  171.     10  East,  364. 

the  indorser  of  a  bill  of  exchange,  the  declaration,  though  complete 
in  other  respects,  alleged  neither  a  demand  on  the  acceptor,  nor 
notice  to  the  defendant,  of  the  dishonor  of  the  bill.  And  after  a 
general  verdict  for  the  plaintiff,  judgment  was  arrested,  by  the  court 
of  King's  Bench,  who  held  each  of  the  omissions,  above  mentioned, 
fatal.  The  precise  principle  of  this  determination  was,  that  as  against 
the  indorser  of  a  bill,  whose  liability  is  only  secondary  and  conditional, 
such  demand  and  notice  are  conditions  precedent ;  the  performance 
of  which,  or  either  of  which,  cannot  be  presumed,  from  the  finding 
of  the  facts  alleged  in  the  declaration.;  because  proof  of  all  the  latter 
facts  does  not,  and  cannot  involve  proof  of  such  performance.     Vid. 

2  New  Rop.  239.  240. " 

(ii) — As  to  sections  20  to  25,  see  ante,  Chap.'  IX,  note  iii,  and 
Chap.  II,  note  ix. 
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plea  good.    And  judgmeiit  may  be  arrested,  (the  de- 
claration being  sufl&cient)  on  tbe  plaintiff's  motion,  {d) 

Sec.  28.  It  often  happens,  that  when  the  plead- 
ings are  otherwise  perfect,  judgment  is  arrested,  after 
verdict,  for  some  radical  fault  in  the  issue.  In  cases 
of  this  kind,  in  which  the  same  principle  governs,  as 
in  all  the  foregoing  examples,  the  general  rule  is,  that 
if  the  issue  is  immaterial,  so  that  the  court  cannot  dis- 
cover, from  the  finding  upon  it,  for  which  party  judgment 
ought  to  be  given;  the  judgment  must  be  arrested,  (e) 
Thus,  if  in  an  action  against  husband  and  wife,  for  a 
wrong  committed  by  her  alone,  they  plead  that  they 
are  not  guilty,  and  the  verdict  is  for  them ;  the  judg- 
ment must  be  arrested.  (/)  For  the  verdict  deter- 
mines nothing,  from  which  the  court  can  discover 
how  judgment  ought  to  be  given;  since  the  matter, 
put  in  issucj  is  not  that,  which  the  declaration  charges : 
The  complaint  being,  not  that  the  defendants  are  guilty 
of  the  wrong ;  but  only  that  the  wife  is  so ;  and  the 
verdict  does  not  show  whether  she  is,  or  is  not  guilty, 
but  only  that  both  defendants  are  not  so.  Thus  also, 
if  in  assumpsit  against  an  executor,  on  a  promise, 
alleged  to  have  been  made  by  his  testator,  the  defen- 
dant pleads  that  he  did  not  promise ;  a  verdict  in  his 
favor,  on  this  plea,  cannot  avail  him;  and  judgment 
will  be  arrested,  (if  the  declaration  be  sufficient)  on 
the  plaintiff's  motion,  (g) 

(d)  3  Black.  Com.  395. 

(e)  Com.  Dig.  Pleader,  R.  18.  2  Saund.  319.  a.  b.  (n.  6.)  1  lb. 
228.  a.  b.  (n.  1.)  1  Lev.  32.  Carth.  371.  Bac.  Abr.  Pleas,  &c.  m! 
6  Mod.  1.    2  Salk.  579.    Ld.  Eay.  707.  922. 

(/)  Cro.  Jae.  5.    Lawes'  PI.  176.    Bae.  Abr.  Pleas,  &e.  M- 
(g)  3  Black.  Com.  395,    2  Vent.  196. 
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Sec.  29.  Whenever,  tten?  one  of  the  parties,  pass- 
ing by  what  is  material  in  the  adverse  pleading,  tenders 
an  issue  upon  a  point  which  is  not  so,  and  obtains  a 
verdict,.the  judgment  must,  regularly,  be  arrested,  (h) 
Thus,  if  the  declaration  and  plea  in  bar  are  both  good, 
and  the  plaintiff  traverses  an  immaterial  part  of  the 
plea,  and  obtains  a  verdict ;  judgment  must,  accord- 
ing to  the  general  rule,  b^  arrested.  And  generally 
in  such  cases,  (i.  e.  where  the  only  fault  is  in  the 
issue),  the  court,  on  arresting  the  judgment,  will 
award  a  repleader,  in  order  that  a  better  issue  may 
be  framed,  (z)  (4) 

(A)  3  Black.  Com.  895.  1  Saund.  228.  a.  K  (n.  1.)  2  lb.  319. 
a.  b.  (n.  6.)  Com.  Dig.  Pleader,  E.  18.  Bac.  Abr.  Pleas,  &o.  M. 
Cro.  Jac.  434.    2  Burr.  944.    1  lb.  302.    2  Stra.  994. 

(z)  lid. 


(4)  As  the  plea  in  bar,  in  the  case  here  supposed,  is  a  sufficient 
answer  to  the  declaration  j  and  as  the  substance  of  the  plea  stands 
confessed,  by  not  being  traversed ;  the  question  can  hardly  fail  to 
suggest  itself — why  should  not  the  court,  instead  of  awarding  a 
repleader,  give  judgment  directly  for  the  defendant,  who  appears — 
though  not  from  the  verdict,  yet  from  the  whole  record — entitled  to 
it,  the  verdict  notwithstanding  ?  For  the  verdict  decides  nothing 
against  him ;  and  the  pleadings  show,  confessedly,  sufficient  matter 
in  bar  of  the  action.  And  the  same  question  must  naturally  present 
itself,  whenever  a  repleader  is  awarded,  after  verdict,  for  the  imma- 
teriality of  the  issue.  The  true  answer  to  this  inquiry  appears  to 
be,  that  the  awarding  of  a  repleader,  in  such  a  case,  was  originally 
rather  an  act  of  indulgence  to  the  party  who  tendered  an  improper 
issue,  than  a  matter  of  strict  right :  An  indulgence,  grounded  on 
the  presumption,  that  the  issue  was  misjoined  through  the  inadvert- 
ence and  oversight  of  the  pleaders ;  and  that  a  further  opportunity 
to  plead  would  probably  result  in  a  material  issue,  decisive  of  the 
merits  of  the  cause.  And  this  indulgence  may  have  been  deemed 
the  more  reasonable,  inasmuch  as  the  traverse,  though  faulty,  is 
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Sec.  30.  Such  is  the  usual  course,  whenever  the 
verdict  does  not  show  for  whom  judgment  ought  to  be 
rendered ;  or  in  other  words,  when  the  matter  of  fact, 
found  by  it,  is  immaterial,  or  not  decisive  of  the  right 
in  controversy  (k) ;  though  in  some  cases  of  this  kind, 
as  will  hereafter  appear,  a  repleader  is  refused,  and  final 
judgment  rendered,  according  to  the  legal  merits  of 
the  case,  as  they  appear  from  the  pleadings,  and  with- 
out reference  to  the  verdict. 

Sec.  31.  An  issue,  as  has  been  stated  in  a  former 
chapter,  (ch.  6,  §  34)  is  sometimes  so  framed,  that  a 
verdict  upon  it,  on  one  side,  is  decisive  of  the  merits 
of  the  cause,  when  a  finding  Ihe  other  way  would  not 
be  so.  In  such  cases,  the  general  rule  of  the  com- 
mon law  is,  that  when  the  finding  is  thus  decisive  of 
the  merits,  it  cures  the  issue ;  but  that  when  it  is  not 
thus  decisive,  the  judgment  must  be  arrested,  and  a 
repleader  awarded,  (l)  But,  by  the  statute  32,  H.  8, 
c.  30,  such  issues  are  now,  in  general,  as  negatives 
pregnant,  aided  by  a  verdict  either  way.  Yet  an  issue, 
strictly  immaterial,  (i.  e.  including  nothing  material,  so 
that  no  verdict  upon  it,  for  either  party,  can  decide 
the  merits  of  the  controversy),  remains  incurable,  as 
at  common  law.  (m) 

Sec.  32.     A  repleader,  for  the  immateriality  of  the 
issue,  is  never  awarded,  it  seems,  for  that  party  who 

{k)  Gilb.  H.  C.  P.  147.     1  Lev.  82.     2  Saund.  319.  a.  (n.  6.) 
{I)  2  Saund.  317.  319.  a.  (n.  6.)     Cro.  Jac.  550.     2  Lev.  11. 
{m)  Carth.  371.     2  Mod.  137.     2  Saund.  319.  a.  (n.  6.)     Cro. 
Jac.  434,  585.     1  Saund.  228.  (n.  1.) 

found  to  be  true;  and  also  as  the  party,  to  whom  it  was  tendered, 
has,  by  joining  in  it,  concurred  in  occasioning  a  useless  trial,  which 
he  might  have  prevented,  by  demurring  to  the  traverse. 
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tendered  the  issue,  {n)  And  therefore,  if  the  ver- 
dict is  against  him ;  judgment  must  also  regularly  go 
against  him.  For  as  the  fault  in  the  issue  commenced 
on  his  part — ^his  traverse  being  bad  in  law;  and  it 
being,  moreover,  found  to  be  false  in  fact;  it  is 
deemed  unreasonable  to  grant  him  the  indulgence 
of  a  repleader.  Yet,  if  the  verdict  were  for  the 
same  party ;  a  repleader  would,  regularly,  be  awarded, 
on  the  grounds  stated  in  the  foregoing  sections,  and 
in  the  last  preceding  note. 

Sec.  33.  By  the  common  law,  the  same  diversity 
prevails,  as  to  the  awarding  or  refusal  of  a  repleader, 
when  the  verdict  is  founded  on  an  issue,  including 
both  what  is  material,  and  what  is  not  so — in  other 
words,  when  the  traverse,  on  which  the  issue  was 
joined,  is  a  negative  pregnant ;  in  which  case,  if  the 
verdict  is  for  the  party  tendering  the  traverse,  the 
judgment  must,  by  the  common  law,  be  arrested,  and 
a  repleader  awarded;  though  if  the  verdict  were 
against  him,  judgment  would  pass  against  him.  (0) 

Sec.  34.  The  reason  of  this  diversity,  in  regard 
to  the  eflfect  of  the  verdict,  when  the  issue  is  joined 
on  a  negative  pregnant,  has  been  already  suggested, 
(ch.  6,  §  34):  viz.  that  when  a  verdict  is  found  on 
such  an  issue,  and  the  only  fault,  in  the  pleading,  is 
in  the  issue,  the  finding,  if  against  the  party  tender- 
ing the  issue,  will  generally,  and  I  trust,  universally, 
show  that  judgment  ought  to  go  against  him ;  although 

(w)  Doug.  396,  747,  749.  Com.  Dig.  Pleader,  E.  18.  1  Saund, 
808.  2  lb.  319.  b.  (n.  6.)  Tidd,  824.  1  H.  Black.  644,  1  Ld. 
Ray.  170.     8  Mod.  174. 

(0)  Co.  Litt.  126.  a.  303.  a.  Gilb.  H.  C.  P.  147.  2  Saund.  319. 
(n.  6.)     1  Burr.  302. 
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a  verdict  for  him  would  determine  nothing  material 
to  the  merits  of  the  cause. 

Sec.  35.  Thus,  as  heretofore  stated,  (ch.  6,  §  34), 
if  to  a  plea,  that  the  plaintiff  has  released  the  cause 
of  action,  since  the.  date  of  the  writ,  he  traverses  that 
he  has  released  'since  the  date  of  the  writ' — ^thus 
making  the' time,  which  is  immaterial,  parcel  of  the 
issue;  a  verdict  iov  tiie  defendant  yfovldi  be  plainly 
decisive  in  his  favor,  and  entitled  him  to  judgment: 
Whereas,  a  finding  for  ike  plaintiff- — ^the  party  who 
tendered  the  traverse — would  as  plainly  be  indecisive ; 
as  beingr  consistent  with  the  supposable  fact  of  a 
release,  before:  the  date  of  the  writ.  For  the  verdict 
ascertains  nothing  more,  than  that  the  alleged  release 
was  not  made  after  the  date  of  the  wrilr-^leaving  the 
question,,  whether  there  was  any  release  given  at  any 
time,  undetermined!,  And  therefore,  according  to  the 
principles  of  the  common  law,  the  judgment  must,  in 
the  case  last  supposed,  be  arrested,:  and  a  repleader 
awarded ;  though  under  the  before  mentioned  statute, 
32  H.  8,  c.  30,  the  issue,  in  this  case  also,  is  now 
made  good  by  the  verdict,  and  the  party,  tendering 
the  traverse,  entitled  to  judgment. 

Sec.  36.  So  also,  if  in  debt  or  assumpsit,  the 
defendant  pleads  a  tender,  on  a  certain  day ;  and  the 
replication  denies  that  such  tender  was  made  on  that 
day,  (a  denial,  which  is  a  mere  negative  pregnant) ; 
a  verdict  for  the  defendant  would  entitle  him  to  judg- 
ment ;  while  a  finding  for  the  plaintiff,  who  tendered 
the  issue,  would  not  show  for  whom  judgment  ought 
to  be  given.  And  therefore  in  this,  as  in  the  last 
preceding  case,  the  judgment  must,  according  to  the 
principles  of  the  common  law,  be  arrested,  and  a 
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repleader-  awarded.  And  this  diversity,  between  the 
effect  of  a  verdict  for,  and  one  against,  the  party, 
tendering  the  issue  on  a  negative  pregnant^  will  be 
found  to  exist,  in  every  example  of  such  an  issue, 
heretofore  given  in  this  treatise,  and  probably  to  all 
issues  of  the  same  kind.  (5) 

Sec.  37.  The  foregoing  rules  and  examples,  frOm 
the  28th  section,  inclusive,  are  intended  to  explain 
the  object,  and  the  effect,  of  motions  in  arrest  of 
judgment,  when  the  only  substantial  defect  in  the 
pleadings  is  in  the  issue,  on  which  the  verdict  has 
been  found.  But  the  effect  of  such  motions  may  be 
varied  essentially  from  those  stated  in  the  foregoing 
sections,  by  radical  defects  in  the  pleadings,  which 
precede  the  issue,  and  which  would  render  a  repleader, 
or  arrest  of  judgment,  nugatory.  For  courts  ought 
never  to  award  a  repleader,  or  to  arrest  judgment, 
for  faults  in  the  issue,  when  it  is  apparent,  that  no 
useful  end  can  be  attained  by  so  doing,  {p) 

(p)  1  Str'a.  397.     Com.  Dig-  Pleader,  R.  18. 

(5)  Though  issues,  joined  on  negatives  pregnant,  are  regularly- 
aided,  under  the  before  mentioned  statute,  32  H.  8,  c.  30,  by  a  ver- 
dict, either  way,  {ante,  §§  31.  35) ;  yet  this  is  not  universally  the 
case.  In  one  instance  at  least,  an  issue  of  this  kind,  if  found  for 
the  party  tendering  it,  is  not  aided  by  the  statute.  The  instance 
referred  to,  is  that  of  debt  on  an  obligation  payable  on,  or  before,  a 
particular  day  (as  the  '60  th  of  January),  and  a  plea  of  payment  before 
the  day,  as  on  the  lO^A  of  the  same  January :  In  which  case,  if  the 
plaintiff  replies  only,  that  the  defendant  did  not  pay  '  on  the  10th 
of  January,'  and  the  jury  find  for  the  plaintiff;  the  finding  is  imma- 
terial, and  a  repleader  must  still  be  awarded — though  a  verdict  for 
the  defendant  would  have  been  decisive,  and  have  entitled  him  to 
judgment,  (2  Stra.  994.  8  Black.  Com.  395.  2  Burr.  944.  1  lb. 
301-2.     Com.  R.  148.)     Now,  though  the  issue,  tendered  in  this 
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Sec.  38.  And  therefore,  if  it  is  apparent  to  the 
court  from  the  whole  record,  that  no  manner  of  join- 
ing issue  could  avail  the  party  against  whom  the 
verdict  is  found — or  in  other  words,  that  no  issue, 
which  could  be  tendered  upon  the  matter  of  his  plead- 
ing, as  it  is  alleged,  or  in  any  form,  in  which  it  could 
be  alleged,  would  be  a  material  issue;  a  repleader 
cannot  legally  be  awarded,  nor  judgment  arrested, 
at  his  instance,  for  any  fault  in  the  issue  joined,  (g) 
Thus,  if  the  declaration  is  good — the  plea  in  bar 
totally  void  of  substance — and  issue  joined  on  any 
part,  or  the  whole  of  the  plea,  and  verdict  is  for 
the  plaintiff;  he  is  entitled  to  judgment — the  imma- 
teriality of  the  matter  of  the  issue  notwithstanding. 
For  in  such  a  case,  it  would  be  plainly  nugatory  to 
award  a  repleader ;  since  no  possible  issue,  tendered 
upon  such  a  plea,  or  upon  the  matter  of  it,  in  what- 
ever manner  alleged,  could  decide  the  merits  of  the 
cause.  And  it  would  be  as  plainly  improper,  to 
arrest  the  judgment,  inasmuch  as  the  plaintiff  appears, 
from  the  whole  record,  clearly  entitled  to  it.  (r) 

Sec.  39.  If,  in  trespass,  for  example,  the  defendant 
pleads,  as  a  justification,  matter,  which  however  stated, 
could  not  amount  to  a  justification  in  law,  and  on  a 
traverse  of  the  plea,  the  verdict  is  for  the  plaintiff; 

(q)  1  Burr.  301.  Cowp.  510-.  Bac.  Abr.  Pleas,  &o.  M.  Com. 
Dig.  Pleader,  R.  18.  1  Stra.  394.  397, 398.  1  Salk.  173.  4  Burr. 
2143.  2146. 

(r)  1  Stra.  394.  897.  398.     1  Salk.  173.    2  Pick.  614. 

case,  appears  clearly  to  be  only  a  negative  pregnant,  it  is  never- 
theless not  cured,  under  the  above  statute,  by  a  verdict  for  the  plain- 
tiff, for  a  reason,  peculiar  to  this  particular  case,  and  which  has  been 
heretofore  stated,  ch.  7,  ^  44. 
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the  latter  is  immediately  entitled  to  judgment,  (s) 
For,  upon  the  grounds  last  mentioned,  a  repleader 
would  be  nugatory ;  and  as  the  whole  record  shows  a 
right  of  recovery,  in  the  plaintiff;  it  would  be  unjust 
to  arrest  the  judgment. 

Sec.  40.  If  however,  the  matter  of  the  plea,  in 
the  case  last  supposed,  had  been  substantially  a  good 
justification  in  law,  but  so  inaccurately  alleged,  as  to 
render  the  traverse  of  it  immaterial,  and  the  verdict, 
as  before  supposed,  for  the  plaintiff;  judgment  must 
have  been  arrested,  and  a  repleader  awarded  (if) : 
Because,  in  the  case,  as  now  stated,  it  would  appear 
from  the  record,  that  a  good  issue  might  be  formed, 
upon  the  matter  of  the  plea,  when  properly  pleaded  ; 
and  when  this  is  the  case,  the  ends  of  justice  require 
that  an  opportunity,  for  forming  such  an  issue,  should 
be  afforded. 

Sec.  41.  It  is,  therefore,  a  general  rule,  that  when- 
ever the  matter  of  the  pleading,  on  which  the  issue 
has  been  joined,  is  sufficient  in  substance,  but  so  incor- 
rectly pleaded,  as  to  render  the  issue  and  finding 
indecisive,  and  the  verdict  is  for  the  party  tendering 
the  issue ;  the  judgment  must  be  arrested  and  a 
repleader  awarded  {u);  it  being  deemed  reasonable, 
that  after  verdict,  such  mere  inaccuracies  should  be 
corrected. 

Sec.  42.  In  conformity  to  this  principle  is  the 
following  case  : — To  debt  on  bond,  the  defendant 
pleaded  usury — counting  upon  the  statute  of  usury, 
'made  of  the  sixth  of  Feb.'  13  Eliz.  (whereas  the 

(s)  1  Stra.  398.     1  Burr.  302. 

(0  lid. 

(m)  Cro.  Eliz.  245.     1  Burr.  302. 
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statute  was  actually  passed  on  the  second  of  Febi) 
The  plaintiff  replied,  that  the  obligation  was  not 
made  for  usury,  &Ci  '  against  the  form  of  the  statute, 
in  maoiner  and  form.' aforesaid i'  This  issue  was  found 
for  the  defendant;  but,  as  statutes  of  usury  are,  in 
their  nature,  public  axits;  the  court  knew  judicially, 
that  no  such  statute  existed,  as  tha,t  pleaded,  by  the 
defendant;  and  therefore  held  the  finding  to  be 
clearly  incorrect,  and  nugatory.  But  as  the  ground 
of  the  defence,  (usury),  was  in  substance  sufficient  in 
law ;  and  as  the  issue  and  finding  were  faulty,  only 
in  consequence  of  an  inaccuracy  in  the  mode  of  plead- 
ing that  defence ;  the  court  refused  to  give  judgment 
for  the  plaintiff,  as  the  case  stood,  and  awarded  a 
repleader,  (v)  For  it  was  apparent,  that  the  matter  of 
the  defence  might  be  so  pleaded,  as  to  form  the  sub- 
ject of  a  good  issue  (6) :  Whereas,  when  the  pleading, 
on  which  the  issue  is  joined,  contains  no  substance,  or 
none  which  could,  in  any  form  of  statement,  avail 
the  pleader,  the  awarding  of  a  repleader  -vsrould,  as  has 
been  before  shown  (ara^e,  §  38),  be  altogether  useless: 
Since  no  manner  of  pleading  the  same  matter  could 
form  the  subject  of  a  material  issue ;  nor  would  it  be 
possible,  in  such  a  case,  to  lay  the  foundation  of  such 
an  issue,  unless  the  pleader  were  allowed,  on  pleading 
anew,  to  abandon  the  whole  matter,  first  pleaded  by 
him,  and  to  allege  a  new  and  distinct  ground  of 

(»)  lid. 

(6)  In  this  case,  the  verdict  was,  indeed,  against  the  party  ten- 
dering the  issue ;  but  as  it  was  judicially  known  to  the  court,  and 
appeared,  necessarily,  from  the  record,  that  the  finding  was  legally 
untrue;  the  determination  was  the  same,  as  if  the  verdict  had  been 
for  him,  who  tendered  the  issue — the  plaintiff. 
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demand,  or  defence — which  can  never  be  allowed, 
as  it  would  be,  in  effect,  allowing  a  departure. 

Sec.  43.  In  some  cases,  the  greatest  defects  in  the 
issue  are  not  a  sufficient  ground  for  arresting  judg- 
ment, after  verdict.  For  if  there  be  a  radical  defect, 
in  any  of  the  previous  stages  of  the  pleadings,  and  if 
the  first  defect,  of  this  kind,  is  on  the  part  of  him 
who  moves  in  arrest  of  judgment ;  the  motion  cannot 
prevail :  Since  in  every  such  case,  it  must  be  appa- 
rent, from  the  whole  record,  that  judgment  ought  to 
pass  against  him.  Thus,  if  an  immaterial  issue  is 
joined  upon  a  good  replication,  and  found  for  the 
defendant ;  still  if  the  declaration  is  radically  defec- 
tive, the  defendant  is  entitled  to  judgment.  For  it 
would  be  useless  to  arrest  the  judgment,  at  the  plain- 
tiff's instance ;  since  he  could,  by  no  possibility,  be 
entitled  to  judgment  upon  such  a  declaration,  {w) 

Sec.  44.  And  although  the  particular  part  of  the 
pleadings,  on  which  the  issue  is  joined,  be  good,  and 
the  issue  and  finding  be  on  a  material  point ;  yet  if 
there  exists  a  radical  fault,  (and  that  the  first),  in  the 
previous  pleading  of  him,  for  whom  the  verdict  is 
found ;  judgment  must,  regularly,  upon  the  foregoing 
principles,  be  arrested,  {x)  Thus,  if  to  a  declaration, 
defective  in  substance,  the  defendant  pleads  a  substan- 
tial defence,  (as  a  release  of  the  action),  and  upon  a 
traverse  of  the  plea,  the  verdict  is  for  the  plaintiff; 
judgment  must  be  arrested.  For  there  appears,  upon 
the  whole  record,  to  be  no  right  of  action. 

Sec.  45.     And  whenever  the  merits  of  a  motion  in 
arrest  of  judgment  dejpend  upon  the  sufficiency  of 

(w)  1  Ld.  Ray.  170.    Hob.  56.  199.    200.    8  Co.  120.  b. 
{x)  lid. 
31 
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any  of  the  previous  pleadings,  the  governing  principle 
appears  to  be,  that  judgment  ought  never  to  be  given 
for,  or  arrested  in  behalf  of,  that  party,  in  whose 
pleading  the  first  substantial  defect  is  found. 

Sec.  46.  In  some  cases,  where  the  party,  who  has 
obtained  a  verdict,  is  not  entitled  to  judgment  upon 
it,  the  court  not  only  arrest  judgment  in  pursuance  of 
the  verdict ;  but  immediately  render  judgment  in 
chief,  veredicto  non  obstante — i.  e.  in  favor  of  the 
party,  against  whom  the  verdict  has  been  found.  But 
this,  it  seems,  is  done  only  in  very  clear  cases,  where 
there  can  be  no  doubt,  that  the  party,  against  whom, 
the  issue  is  found,  is,  upon  the  whole  record,  entitled 
to  judgment,  (y)  This  is  done,  for  example,  where 
a  plea  in  bar,  confessing  a  good  declaration,  is  clearly 
frivolous,  or  so  totally  destitute  of  substance,  as  to  con- 
stitute no  semblance  of  a  legal  defence :  In  which 
case,  (the  right  of  recovery  being  confessed),  to  with- 
hold from  the  plaintiff  a  judgment  in  chief,  would  be 
a  virtual  denial  of  justice.  The  judgment,  in  such 
cases,  however,  is  given  as  upon  confession,  (the  right 
of  action  being,  in  law,  confessed  by  the  plea),  without 
regard  to  the  verdict  (z) ;  as  the  latter  decides  nothing, 
either  way. 

Sec.  47.  The  awarding  of  a  repleader,  when  it 
ought  to  be  refused,  or  the  refusal  of  it,  when  it 
ought  to  be  awarded,  is  error  (a) :   As  the  mistake 

(y)  6  Mod.  2.  1  Ld.  Ray.  641.  1  Stra.  394.  Cro:  Eliz.  214. 
8  Taunt.  413.  1  Chitt.  PL  634.  Yelv.  24.  (n.  1.)  Hob.  56.  (n.  4.) 
Williams'  ed.  3  B.  &  A.  710.  4  lb.  564.  8  Mass.  E.  261.  5 
Pick.  187. 

(z)  lid. 

(a)  6  Mod.  2.  2  Saund.  319.  b.  (n.  6.)  2  Salk.  579.  1  Day.  27. 
152.    1  Chitt.  PI.  633. 
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must  be  to  the  prejudice  of  one,  or  the  other,  of  the 
parties,  (iii) 

Sec.  48.  When  judgment  is  arrested  for  any  insuf- 
ficiency in  the  issue,  or  other  part  of  tlie  pleadings, 
no  costs  are  allowed  to  either  party  (b) — not  to  the 
party,  on  whose  motion  the  judgment  has  been  arrest- 
ed ;  because  he  might  have  taken  advantage  of  the 
insufficiency  of  his  adversary's  pleading,  in  an  earlier 
stage  of  the  proceedings,  by  demurring,  and  thus  have 
prevented  the  delay,  and  expense  of  a  trial — not  to 
him  against  whom  the  motion  has  prevailed ;  because, 
having  no  merits,  he  cannot  be  entitled  to  recover  any 
thing. 

Sec.  49.  A  repleader  can  properly  be  awarded, 
only  after  an  issue  in  fact  (joined  and  tried)  (c) :  The 
main  object  of  awarding  it,  being,  as  we  have  seen 
{ante,  §  29),  to  enable  the  parties  to  substitute  a  good 
issue,  for  a  bad  one.  It  seems,  however,  that  before 
the  statutes  of  jeofails,  repleaders  were  awarded,  as 
well  before  as  after  the  trial  of  the  issue ;  because, 
in  general,  defects  in  the  issue  could  not  at  common 
law,  be  cured  by  verdict.  But  now  a  repleader  is, 
regularly,   not  awarded,   until  the  issue  has  been. 

(J)  2  Salk.  579.  6  Mod.  2.  Com.  Dig.  P^eaeier,  R.  18.  2  "Vent. 
196.     1  T.  R.  267.     1  Stra.  617.     Cowp.  407.     1  Chitt.  PI.  639. 

(c)  3  Salk.  306.  2  Saund.  319.  b.  (n.  6.)  2  Salk.  579.  Bac. 
Abr.  Pleas,  &c.  M.  1.  3.  Com.  Dig.  Pleader,  E.  18.  6  Mod.  3. 
102.     Cai-tb.  371. 


(iii)  In  N.  Y.  under  the  Code,  \re  have  no  repleader ; — as  all 
corrections  of  the  pleadings  are  made  on  motion ; — are  called  amend' 
ments ; — and  may  be  made  at  almost  any  stage  of  the  proceedings. 
Code,  ^^  169  to  174. 
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tried  (d) ;  because,  under  those  statutes,  a  verdict 
may  possibly  cure  the  fault  in  the  issue,  and  thus 
supersede  the  necessity  of  repleading ;  and  this  point 
the  court  ■will  not,  generally,  decide  by  anticipation ; 
but  will  await  the  finding  of  the  jury. 

Sec.  50.  A  repleader  cannot  be  awarded,  after 
a  demurrer,  (e)  For  by  the  demurrer,  the  parties 
have  put  themselves  upon  the  judgment  of  the 
court:  and  as  the  demurrer  reaches  back,  through 
the  whole  record;  the  issue  in.  law,  raised  by  it, 
cannot,  in  the  nature  of  the  thing,  be  immaterial  or 
indecisive,  as  an  issue  in  fact  may  be.i  And  on 
similar  grounds,  a  repleader  cannot  be  awarded, 
after  a  writ  of  error.  (/) 

Sec.  61.  Again: — no  repleader  can  be  awarded, 
after  a  default  or  discontinuance  (g) ;  not  only  because 
there  is,  in  such  case,  no  issue  tried,  but  also  because 
the  default,  or  discontinuance,  is  a  waiver  of  all  fur- 
ther pleading,  as  well  as  an  abandonment  of  all  that 
may  have  been  before  pleaded,  by  the  party  defaulted, 
or  discontinuing. 

Sec.  52.  The.regular  course,  on  a  repleader  awarded, 
is,  for  the  pleadings  to  recommence,  at  that  stage,  at 
which  the  first  deviation  from  good  pleading  occurred, 

(^)  lid. 

(e)  Poph.  42.  Sav.  89.  Latch,  148.  3  Salk.  306.  6  Mod.  102. 
2  Saund.  319.  b.  (n.  6.)  Com.  Dig.  Pleader,  R.  18.  5  Co.  52. 
Bac.  Abr.  Pleas,  &c.  M.  3.  2  Lev.  12.  1  Chitt.  PI.  634.-3  Lev. 
20.  440.  cont. 

(/)  lid- 

{g)  Bao.  A,br.  Pleas,  ko.  M.  3,  6  Mod.  3.  Com.  Dig.  Pleader, 
B.  18.  2  Salk.  579.  Comb.  323.  2  Saund.  319.  b.  (n.  6.)  1 
Chitt.  PL  633. 
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or  rather,  at  the  first  fault,  which  occasioned  the  imma- 
teriality of  the  ijssue.  (h) 

Sec.  63.  If  therefore,  the  only  substantial  fault  is 
in. the  traverse,  which  tendered  the  immaterial  issue; 
the  pleading  is  to  commence  de  novo,  from  that  point, 
by  the  tender  of  a  new  traverse,  (i)  But  if  the  plead- 
ing, on  which  the  issue  was  first  tendered, — whether 
it  be  the  declaration,  plea  in  bar,  replication,  or  other 
part  of  the  pleading — ^be,  (although  good  in  substance), 
so  incorrectly  framed,  as  to  render  the  issue,  tendered 
upon  it,  immaterial;  the  repleading  must  begin,  at 
the  same  stage  or  part  of  the  pleadings — in  order  that 
it  may  be  so  corrected,  as  to  furnish  the  subject  of  a 
material  issue,  (k) 

Sec.  64.  But  though  the  immediate  object  of  replead- 
ing is  only  to  produce  a  good  issue  ;  yet,  as  the  award 
of  a  repleader  is  in. general  terms — '  quod  partes  repla- 
citent ;'  either  party,  it  seems,  may  avail  himself  of 
this  general  award,  for  the  purpose  of  correcting  all 
mere  inaccuracies,  in  any  part  of  his  previous  plead- 
ing— though  not  for  the  purpose  of  alleging  any  new 
and  distinct  ground  of  demand,  or  defence.  (/) 

Sec.  55.  II.  Judgment  is  sometimes  arrested,  when 
the  pleadings  are  good,  for  faults  in  the  verdict,  (m) 
If  the  verdict  varies  substantially  from  the  issue,  (as  if, 
instead  of  finding  the  matter  in  issue,  either  way,  the 
jury  find  something  foreign  to  it) ;  judgment  must  be 

(A)  1  Ld.  Eay.  169.  Com.  Dig.  Pleader,  R.  18.  2  Saund.  319. 
b.  (n.  6.)  6  Mod.  2.  2  Salk.  579.  T.  Ray.  458.  1  Burr.  301. 
302.     3  Black.  Com.  395. 

(i)  lid.    2  Vent.  196.    2  Stra.  994.  (^)  lid, 

(I)  1  Ld.  Ray.  169.    Com.  Dig.  Pleader,  K.  18.    2  Salk.  579. 

{m}  Bao.  Abr.  Verdict,  M. 
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arrested — ^^because  the  finding  does  not  ascertain  the 
matter  of  fact  in  issue,  and  cannot  therefore  show, 
for  which  party  judgment  ought  to  be  given,  (w) 

Sec.  56.  The  rule  is  the  same,  when  the  verdict 
finds  only  part  of  the  matter  in  issue — omitting  to 
find,  either  way,  another  material  part,  (o)  For  it  is 
the  duty  of  the  jury  to  ascertain,  and  that  of  the 
court  to  give  judgment  upon,  all  the  material  facts, 
put  in  issue  by  the  pleadings.  But  a  verdict,  finding 
the  whole  substance  of  the  issue  is  good — ^although  it 
be  silent,  as  to  what  is  immaterial,  (p) :  Since  the  lat- 
ter cannot  afiect  the  merits  of  the  controversy. 

Sec.  57.  A  verdict,  finding  the  whole  issue,  or  the 
substance  of  it,  is  not  vitiated,  by  finding  more,  {q) 
For  the  finding  of  what  was  not  in  issue,  is  but  sur- 
plusage ;  and  tdile  per  inutile  non  vitiatur. 

Sec.  58.  In  general,  where  one  count  in  a  declara- 
tion is  good,  and  another  substantially  ill,  if  the  jury, 
upon  a  plea  to  the  whole  declaration,  or  upon  a  default, 
find  a  general  verdict  for  the  plaintiff,  with  entire 
damages,  (i.e.  without  discriminating  in  the  assessment 
of  the  damages,  between  the  different  counts);  the 
defendant  may  arrest  the  judgment ;  or  if  judgment 
is  given,  in  pursuance  of  the  verdict,  may  reverse  it 
by  writ  of  error,  (r)    For  it  is  impossible  for  the 

(m)  2  Boll.  Abr.  707.  719.    Bac.  Abr.  Verdict,  0.    2  Vent.  151. 

(o)  Cro.  Eliz.  133.  Andr.  156.  Bao.  Abr.  Verdict,  M.  3  Leon. 
82.    2Stra,  1089. 

(p)  Co.  Litt.  227.  a. 

(j)  Keg.  PI.  219.  6  Co.  46.  Bac.  Abr.  Ferrfjcf ,  N.  6  Mass.  R.  304. 

(r)  1  T.  E.  151.  508,  532.  3  lb.  435.  2  Saund.  171.  b.  (n.  1.) 
Bac.  Abr.  Damages,  D.  3.  Cro.  Eliz.  329.  Bull.  N.  P.  8.  2  H, 
Black.  318.  Doug.  731.  1  Caines.  B.  347.  2  Mass.  B.  63.  408. 
5  Greenleaf,  446.    9  Pick.  547. 
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court,  judging,  as  it  must,  from  the  record  alone,  to 
discover,  on  which  count  the  damages  were  assessed, 
or  what  proportion  of  them  may  have  been  assessed 
on  the  one,  or  the  other;  and  the  jury,  as  the  law 
presumes,  are  as  likely  to  have  assessed  them,  on  a 
bad  count,  as  on  a  good  one.  (7) 

Sec.  59.  The  above  rule,  however,  applies  only 
to  civil  actions.  If  therefore,  an  indictment  contains 
several  counts,  of  which  one  is  good,  and  the  others 
ill ;  the  court,  on  a  general  verdict  of  '  guilty,'  will 
award  the  punishment,  on  the  good  counts  only,  (s) 
But  this  rule  is,  in  no  degree,  inconsistent  with  the 
principle  of  that  which  prevails,  in  civil  suits.  For, 
in  criminal  cases,  no  damages  are  assessed  ;  nor  is  it 
the  province  of  the  jury  to  decide  upon  the  punish- 
ment, incurred  by  the  offence.     This  is  to  be  deter- 

(s)  2  Burr.  985.  Doug.  730.  1  Bos.  &  P.  186-7.  1  Salk.  384. 
2  Ld.  Ray.  886.     1  Johns.  R.  322. 

(7)  In  Grant  v.  Astle,  (Doug.  730),  Lord  Mansfield  expressed 
his  disapprobation  of  this  rule,  as  being  '  inconvenient  and  ill- 
founded;'  and  the  courts  of  several  of  the  United  States  have 
rejected  it.  (2  Connect.  R.  324,  338.  2  Bay.  204,  439,  1  Hen. 
&  Munf.  361.)  Yet,  no  rule  appears  to  be  more  clearly  warranted, 
by  the  original  principles  of  law,  than  this.  For  the  judgment  of 
the  court,  which  is  only  an  inference  of  law,  from  the  facts  ascer- 
tained upon  the  record,  must  always  be  formed  from  the  face  of  the 
record  itself,  and  from  that  alone.  And  as  the  jurors  are,  and 
must  be,  presumed  to  know  nothing  of  the  sufficiency  or  insufficiency 
of  counts ;  the  conclusion  seems  perfectly  just,  in  legal  theory,  that 
the  damages  are  as  likely  to  have  been 'assessed,  in  part,  or  in  whole, 
upon  a  bad  count,  as  upon  a  good  one.  In  regard  to  the  alleged 
practical  inconvenience  of  the  rule,  courts,  not  bound  by  it,  are 
doubtless  at  liberty  to  judge  for  themselves ;  but  material  deviations 
from  well  established  principles  of  the  common  law,  are,  in  general 
— to  say  the  least — of  very  questionable  expediency. 
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mined,  exclusively  by  the  court ;  whose  proper  duty 
it  is,  to  judge  of  the  sufficiency  of  the  several  counts, 
and  to  give  sentence  against  the  prisoner,  upon  that, 
or  those,  only,  -which  they  find  to  be  sufficient  in  law. 

Sec,  60.  In  civil  cases  also,  where  the  declaration 
contains  a  good  and  a  bad  count,  and  a  general  verdict 
is  found  for  the  plaintiff,  with  entire  damages;  if  it 
appears,  from  the  notes  of  the  judge,  before  whom 
the  trial  was  had,  that  no  part  of  the  evidence, 
exhibited  to  the  jury,  applied  to  the  bad  count ;  the 
verdict  may  be  amended,  by  order  of  the  court,  so  as 
to  apply  to  the  good  count  only:  After  which  amend- 
ment, the  court  will  give  judgment,  (in  pursuance  of 
the  verdict),  for  the  plaintiff,  on  that  count  only,  (t) 
For,  as  the  verdict  stands,  after  the  amendment,  and 
before  judgment  is  given,  it  appears  from  the  face  of 
the  record  itself,  that  the  damages  were  assessed  only 
on  the  good  count. 

Sec.  61.  If  the  jury  assess  damages  separately, 
upon  each  of  the  counts,  where  some  are  good,  and 
others  ill ;  the  court  will  arrest  the  judgment  on  the 
bad  counts  only ;  and  give  judgment  for  the  plaintiff, 
for  the  damages  assessed  on  those  which  are  good,  (m) 
For  in  this  case,  the  record  will  distinctly  show,  to 
what  part  of  the  damages  assessed,  the  plaintiff  is  by 
law  entitled,  and  to  what  part  of  them  he  has  no 
legal  claim;  and  the  court  is  thus  enabled  to  distin- 
guish between  them,  in  giving  judgment. 

{t)  Doug.  376.  1  Saund.  171.  b.  (n.  1,)  1  5os.  &  P.  329,  7 
Mass,  R,  358,  2  Johns,  Cas.  18— Fie?..'  IH.  Black.  78.  .6Tatint. 
67. 

(m)  3  T,  B.  433.  435.  Stra,  189,  808.  4  Burr.  2022.  Vid.  6 
Taunt.  629. 
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Sec.  62.  If,  in  a  special  verdict,  the  jury  find  only 
the  evidence  of  a  material  fact,  instead  of  the  fact 
itself,  or  otherwise  omit  to  find,  upon  such  a  fact, 
either  way ;  no  judgment  can  be  rendered  upon  the 
finding,  for  either  party :  Since  a  matter  of  fact, 
essential  to  the  determination  of  the  cause,  is  left 
unascertained  by  the  verdict,  (v)  Thus,  if  in  trover, 
on  the  general  issue  pleaded,  the  jury  return  a  special 
verdict,  findiiig  the  property  in  the  goods  to  be  in  the 
plaintifi" — the  loss  of  them,  by  him — the  finding  of 
them,  by  the  defendant — and  the  refusal  of  the  latter 
to  restore  them,  on  the  plaintiff's  demand — without 
showing  any  fact,  either  amounting  to  a  conversion, 
or  disproving  it ;  the  court  can  render  no  judgment 
upon  the  verdict,  (w)  For  the  conversion,  which  is 
the  gist  of  the  action,  is  neither  found,  nor  denied, 
by  it ;  the  demand  and  refusal  Being  only  prima  facie 
evidence  of  a  conversion. 

Sec.  63.  In  all  the  foregoing  cases,  in  which  judg- 
ment is  arrested  for  defects  in  the  verdict,  a  venire  de 
novo,  must  be  awarded— i.  e.  another  jury  must  be 
summoned,  to  try  the  same  issue  (x) ;  but  no  repleader 
is  awarded  in  such  a  case — the  fault  being,  not  in  the 
pleading,  but  in  the  verdict. 

{v)  10  Co.  56-7.     3  Burr.  1243.     1  Bast,  111.     Esp.  Dig.  590. 
(w)  lid. 

{xj  Bao.  Abr.  Verdict,  M.     Doug.  377-8.    10  Co.  118.  119.    2 
Stra.  1052-3.    6  T.  R.  691. 
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use  of  more  than  one,  in  the  same  suit  iv,  4 

one  good,  and  others  ill,  effect  of  iv,  6 
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office  and  effect  of  ii,  9-13 
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nature  of  in  N.  Y.  ii,  note  ix 

confesses  promises,  to  which  writing  is  necessary, 

to  be  written  iv,  45 

in  abatement,  not  allowed  v,  155 

is  not  a  plea  "i  43 ;  ix,  2 

office  of  ix,  4 
what  facts  are  confessed  by,  and  what  not           ix,  5.  6.  24-29 
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19.  20.  22 

special,  how  constituted  iz,  16 
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judgment  on  ix,  41-42 
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nature  and  use  of,  explained  ix,  47-48 
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motion  for  non-suit,  takes  its  place 

in  N.  Y.  ix,  note  viii 
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varying  in  an  immaterial  point,  does  not  con- 
stitute viii,  73-74 
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excommunication  t,  40 

alienage  v,  41-49 

coverture,  infancy  v,  50-57 

the  plaintiff  not  in  esse  v,  58 

how  to  conclude  v,  61 
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in  the  declaration  iv,  99.  100 
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of  the  person,  carries  with  it  that  of 
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Justification — must  confess  the  acts  justified  Ti,  111 

Law,  matter  of,  not  necessary  to  be  alleged  iii,  13 

not  traversable  vii,  48 
Leases,  actions  on,  when  transitory,  and  when  local        iii,  116-123 

Legal  effect,  pleading  according  to  iii,  174-182 

Liberum  tenementum,  plea  of  vi,  91-93 

Local  actions  iii,  105-164 
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Material  facts,  how  to  be  alleged  iii,  28-85.  49 

when  alleged,  by  way  of  recital  iii,  42-48 

Misjoinder  of  actions  iv,  98 

in  N.  Y,  iv,  notes  xiv,  xv 

how  amendable  iv,  101.  102 

Modo  et  formt — when  words  of  substance,  and 

when  not  vi,  22-26 
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nor  place  iii,  164 

conditions,  how  to  plead  to  vi,  118.  119 

pregnant,  ill                                               vi,  29-33 ;  x,  31-38 

how  aided  vi,  34.  35 

when  not  hurtful  to  the  pleading  vii,  40 

New  Matter,  what  iii,  195 

averment  of,  how  to  conclude  iii,  195-198 

Nil  debet,  to  debt  on  bond,  effect  of,  if  not  demurred  to  vi,  12 

Nolle  prosequi  iv,  101  j  v,  140 

Non-suit,  motion  for,  instead  of  demurrer  to  evi-' 

dence  ix,  note  vii 

Notice — when  necessary  to  be  alleged  iv,  15 

Novel  assignment,  what,  and  office  of         vi,  110.  (n.  14)  viii,  75-77 
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when  demandablo  Tiii,  33.  56 

how  to  take  advantage  of  viii,  57.  58 
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effect  of  a  false  recital, .upon  viii,  69 

wrongful  refusal  of,  assignable  for  error  viii.  60 

ordering  of,  not  assignable  for  error  viii,  60 

prayer  of,  how  to  be  presented  to  the  court  viii,  61 
motion  to  produce  papers,  takes  place  of,  in 

N,  Y.                                                ii,  note  iv ;  viii,  note  xi 

Particular  estates,  how  to  be  pleaded  iii,  22-27 

Place — material  in  local,  not  so  in  transitory,  actions  t      iii,  104 
(see  Ventte). 
material,  when  it  gives  the  particular  plaintiff 

his  right  of  action  iii,  note  xxv 

so,  where  a  contract,  illegal  in  N.  Y.  was  legal 

where  made                                                           iii,  note  xxvi 
Pleading,  (in  general),  nature  of  i,  1-3 
a  logical  process  i,  6-17 
special,  what  x,  18 
general  divisions  of                                                ii,  3-5.  22-39 
first  stage  of  ii,  8 
need  not  aver  what  already  appears  iii,  3 
nor  what  is  implied,  in  what  is  alleged  iii,  6 
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of  each  party,  taken  most  strongly  against  himself  iii,  169 
this  rule  modified,  by  N.  Y.  Code  iii,  note  xli 
when  aided,  by  the  adverse  party's  pleading  over  iii,  192 
PZeas— order  of  ii,  22-26 
on  defendant's  part,  kinds  of  ii,  81 
dilatory  ii,  32-35 
to  the  action  ii,  35-42 
two  or  more,  to  the  action,  when  allowed  by 

statute  viii,  18-23 

what  two  or  more  may  be  pleaded  together  viii,  26-27 

place  of  all,  taken  by  answer,  in  N.  Y.  ii,  note  v 

Precludi  non,  in  replications,  &o.  vi,  121 

Peofekt  of  deeds — what,  and  when  necessary  to  be 

made  viii,  32 

when  unnecessary  viii,  47-50 

of  what  writings  required  to  be  made  viii,  39-43 

by  what  parties,  r«quired  to  be  made  viii,  4S.  50.  55 
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Profert  {continued). 

what  parties  are  not  required  to  make  viii,  48.  49 

for  what  causes  dispensed  with,  when  priniA 

facie  necessary  viiii  52-54 

when  primA  facie  necessary,  the  special  causes, 

dispensing  with,  must  be  stated  viii,  54 

Protestation — nature,  and  use  of  vii,  57-62 

is  no  part  of  the  pleadings  vii,  60 

requires  no  answer  i    vii,  61 

Proviso — in  a  covenant,  need  not  be  set  out  iv,  21 

Puis  darrein  continuance,  pleas  of  vi,  122-126 

may  be  in  bar,  or  abatement  vi,  124 

only  one  allowed,  in  one  case  vi,  125 

iii,  79.  80 


Q 


ucB  est  eadem  transgressio — use  of 


Repleader — what,  and  for  what  object 
awarded 

for  what  causes  refused 
Replevin — is  local 
Repugnancy — effect  of 

Request  (special)  when  necessary  to  be  alleged 
Rien  en  arrere — a  good  plea  to  debt  for  rent 

not  a  good  plea  to  covenant  broken 


X,  29-31.  36-40.  47-52 

X,  32.  38.  39.  41.  42 

iii.  111 

iii,  171 

iv,  15.  16 

vi,  10 

vi.  11 


Scire  facias — any  matter  of  defence,  which  might  have 

been  pleaded,  in  the  original  action,  not  pleadable  to        v,  154 
Similiter — what,  and  use  of 

omission  of,  remediable  by  amendment 
Special  non  est  factum 
Special  Plea  in  bar 

how  to  conclude 

in  the  negative,  needs  no  verification 

amounting  to  the  general  issue,  when  allowed, 
and  when  not 

manner  of  excepting  to,  in  last  case 

alleging  facts,  which  would  prove  the  general 
issue,  good 

must  contain  issuable  matter 

blending  law  and  fact,  ill 

to  the  whole  declaration,  must  answer  the  whole 

gravamen  vi,  98.  99 


vi, 

,20. 

21 

vi. 

21 

vi; 

,64-69 

vi, 

70-126 

vi. 

74 

vi. 

75 

vi, 

,78- 

-85 

vi, 

,86- 

-88 

vi, 

94. 

95 

vi, 

96 

vi, 

97 

600 
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Special  Plea  in  bar  (co7itinued). 


being  entire,  cannot  be  divided  in  its  effects 

vi,  98-100 

two  or  more,  pleadable  to  different  parts 

of  the 

complaint,  by  the  common  law 

vi,  102.  103 

to  the  whole,  or  the  same  part  allowed  by 

statute 

viii,  18-23 

leaving  part  of  the  gravamen  unanswered, 

how 

to  take  advantage  of 

vi,  105-107 

answering  the  whole  gravamen,  covers  all 

matters  of  aggravation 

vi,  110 

form  of  beginning,  and  concluding 

vi,  120 

Statutes,  private — to  be  recited 

iii,  16 

difference  between  pleading,  counting  on. 

and 

reciting 

iii,  16.  (n.  4) 

how  pleaded,  in  N.  Y. 

iii,  note  vii 

Statutes,  misrecital  of,  effect  of 

iii,  171 

proviso  in,  need  not  be  set  out 

iv,  22 

exceptions  in  the  body  of,  must  be  set  out 

iv,  22 

negative  provisions  in,  must  be  met 

iv,  note  v 

Summons,  service  of,  commences  suit 

ii,  note 

i ;  iv,  note  i 

takes  place  of  writ 

lb. 

complaint  must  follow 

lb.;  & 

iv,  note  viii 

Surplusage 

iii,  11 

struck  out  on  motion,  in  N.  Y. 

iii,  note  xlii 

does  not  vitiate  the  pleading 

iii,  170 

Tacit  admissions 

iii,  167 

Time — laid  in  pleading 

iii,  63-101 

when  immaterial                                         iii,  64-66,  71.  72.  82 

must  be  followed  in  the  plea,  &c. 

iii,  73-75 

laid  with  a  continuando 

iii,  86-91 

diver  sis  diehus,  &c. 

iii,  90 

not  necessary  to  negative  matter 

iii,  98 

not  necessary,  in  the  count  in  a  real  action 

iii,  99 

nor  in  laying  the  ouster,  in  ejectment 

iii,  100 

impossible,  the  effect  of  laying 

iii,  101 

Tkansitoet  and  Local  Actions 

iii,  104-164 

Tea VERSE 

vii,  1-68 

defined 

vii,  2 

technical                                                   ^ 

vii,  4 

general,  and  special 

vii,  5.  6 
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Traverse  (continued). 

absque  tali  causd  vii,  9 

common  vii,  11-13 

when  proper  vii,  12 

when  an  inference,  from  the  inducement  to  vii,  14.  15 

manner  of  concluding  vii,  16-19 

special,  may,  in  some  cases,  conclude  with  an 

averment,  or  to  the  country  vii,  22.  23 

when  the  conclusion  of  must  be  with  an  aver- 
ment vii,  21.  22 
when  to  the  country  vii,  20.  24 
wrong  conclusion  of,  effect  of  vii,  25 
absque  tali  causA,  in  what  cases  proper  vii,  26-30 
when  necessary  to  be  tendered  vii,  32 
when  not  proper  vii,  33.  34 
inducement  to,  sometimes  necessary,  to  prevent 

a  7iegative  pregnant  vii,  35-37 

not  necessary,  in  all  cases  vii,  38 

upo7i  a  traverse,  regularly  ill  vii,  42 

allowed,  when  the  first  is  immaterial  vii,  43.  44 

after  a  traverse,  allowable  vii,  45 

must  be  upon  a  point,  material  and  issuable  vii,  47.  48 

on  a  single  point  vii,  49-52 

on  matter,  expressly  alleged,  or  implied,  in 

what  is  alleged  vii,  53 

when  required  to  embrace  more  than  is  alleged,  or 

implied  vii,  54 

when  joining  in,  amounts  to  a  denial  of  the  induce- 
ment to  vii,  55 
when  joining  in,  involves  an  admission  of  the  induce- 
ment vii,  56 
the  inducement  to,  must  consist  of  issuable 
matter 
uses  of  the  inducement  to 
Trial  of  issues  in  fact,  different  modes  of 

by  record 
by  jury 
in  N.  Y. 


Value — when  necessary  to  be  alleged 
omission  to  allege,  cured  by  verdict 


vii 

,63- 

-66 

vii. 

67. 

68 

vi, 

16 

vi, 

17 

vi, 

18 

vi. 

note 

i  iii 

iv, 

37 

X, 

16 
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Variance 

(See  Abatement.) 
Venue 

necessary,  in  the  declaration,  for  all  traversable 

facts 
is  called  place  of  trial,  in  N.  Y.  by  Code 
laid  in  the  declaration,  draws  to  itself  the  - 
trial  of  all  transitory  matters 
not'the  trial  of  local  matters 
it  does,  in  N.  Y.  if  not  objected  to 


V,  97-101 

iii,  102-165 

iii,  102 
iii,  note  xxxvii 

iii.  132-134 

iii.  135 

iii,  notes 

xxxiv,  XXXV 


seems  unnecessary,  in  the  plea,  replication, 

&c.  for  transitory  matters 
may  be  changed,  on  motion,  for  sufficient 

cause 
omission  of,  in  the  declaration,  how  aided 
such  omission,  in  N.  Y.  taken  advantage 

of  by  motion,  only 
how  laid,  when  the  cause  of  action  arises 
in  a  foreign  state 

on  the  high  seas 
not  necessary  for  negative  matters,  &o. 
Venire  de  novo — for  what  causes  awarded 
Verdict — cannot  contradict  what  is  agreed  in 
the  pleadings 

defects  in,  a  sufficient  cause  for  arresting 

judgment 
what  defects  in  the  pleadings  are  cured  by 
defects  not  cured  by 
what  defects  in,  are  grounds  for  arresting 

judgment 
what  faults  in  the  issue  are  cured  by 
Vi  et  armis,  and  contra  pacem,  when  necessary,  in 

declaring 
Videlicit,  use  of 

done  away,  in  N.  Y. 


iii,  141-143. 146 

iii,  103.  (n.  19)  147 
iii,  155-157 

iii,  note  xxxviii 


111 


,  112.  159 
iii,  161 
iii,  164 

68;  X,  63 


HI. 


168 


X,  7, 


X,  9 
8.  14-19 
X,  20-25 

X,  55-60 
X,  28-31 


iv,  38-40 

iii,  35-41 

iii,  note  xiv 


Writ,  original  ii,  1 

is  the  commencement  of  the  suit  ii,  2 

defects  in,  pleadable  in  abatement  v,  132-136 

Writings,  unsealed,  need  not  be  counted  on  iv,  43 


